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MEDIA CONVERGENCE AND ITS IMPLICATIONS FOR
MEDIA REGULATION

Skopje
-2 October 2007




¥ MEDIA CONVERGENCE : IMPLICATIONS FOR BROADCASTERS

» MEDIA CONYERGENCE : IMPLICATIONS FOR REGULATORS

» MODELS OF REGULATION : CONVERGED/SEPARATE
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MEDIA CONVERGENCE : IMPLICATIONS FOR BROADCASTERS

» Background: proliferation of channels (from 47 to 1487)
already requires reinvention of broadcast business model;

»>Media convergence sees move to “anytime, anywhere, any
plaiform™ paltern of media consumption;

> Pace of change is accelerating...

THE ACCELERATING PACE OF NEW TECHNOLOGIES

WAYS TO DISTRIBUTE ELECTRONIC MEDIA CONTENT
& DVB-H —
— 3G —
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OUR RESPONSE?

> “We're not broadcasters any more”;
» Business strategies :

» Senderfamilie

= Exclusivity/live content

* Changing sales patterns
= Diversification of revenue

|
MEDIA CONVERGENCE : IMPLICATIONS FOR REGULATORS

At what stage dowe [or you...) assume the adult consumer is
responsible for their own viewing2

»What future for quantitative regulation in a world of self-scheduling
and PVRs?

»What must clways be regulated. ..
¥... on which services...

... and by whom - the EU or the NRA®Z




MODELS OF REGULATION : CONVERGED/SEPARATE

¥ Starting points:

= Regulation inhibits freedom of exprassion, entrepreneurial
initictive, and consumer choice;

= Brocdcasting remains hyper-regulated, and will confinue to do
so for the next decade (AMS)

¥» So there must be a high burden of proof for further regulatory
intervention

= Indispensible

= Proportionate

= Discriminate

= |n contfradiction with other policy objectives

YA Yight touch” transposition of the new directive, limiting the
use of stricter rules, should help prevent frictions between
Member States. We also must accept that we are in a single
market where disproportionate rules, like some advertising
bans, are problematic”

Commissioner Reding, 21.9.07
{unefficial transiation from French original)




ARGUMENTS AGAINST SELF-REGULATION OF THE BROADCAST MEDIA:

»How sustanable is the argument of “privileged access to a scarce
public resource”? ;

»Subsidiarity: national policymaking should, within the EU framework,
retain priority. NRAS vital as and when the EU deregulates
audiovisual content regulation,

KEY CRITERIA FOR A BROADCAST NRA (WHETHER CONVERGED OR NOT)

»Genvine and unconditional operational iIndependence from politicians;
»Fnancial fransparency;

¥ Jurisdiction over dll operators, whether in the private or public sector;
»Operators’ right to be heard, and fo judicial review;

»NRA’s strategic plan: a clear direction of travel away from
Micromanagement and quantitative regulation;

»Clear relationship (whether Mol or concunrent powers) with the NCA;
»Encourage self- ond co-regulatory initiatives

... This is not really originai - cf Council of Europe Recommendalion 2000/23




"#
CONVERGED OR SEPARATE?

»not ACT policy to support one model of the other
» Experiences with converged regulators;
> Relationship with the EU;

> Ifintroducing your first NRA, might it be logical to converge?

CONCLUSION

What is important is not so much the structure of the NRA,
rather that the Councit of Europe Recommendation be
respected in full.
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Independence and effectiveness in
a dynamic media environment

Council of Europe standards concerning
broadcasting regulatory bodies

Ivan Nikelichev
Media and Information Society Division
Directorate General of Human Rights and Legal Affairs

o M R Council of Europe
* www.coe.int

What are the European standards?

Standards of the European Union related to the media:

= concern mainly the economics, the market environment in
which media function

» pursue the main objective of the EU — the free flow of
capital, labour, goods and services

Council of Europe standards:

» Pursue the Council’s aim to defend and promote human
nights, parliamentary democracy and the rule of law

% x Council of Europe
* www.coe.lnt
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Council of Europe standards

* Based on Article 10 and its interpretation in the case-law
of the European Court of Human Rights

» Laid out in two kinds of ingtruments
legally binding (e.g., conventions)
legally not binding (e g, recommendations and
declarations)

* Recogmsed by the EU as part of its pohtical criteria for
accession

** R Council of Europe

www.coe.lnl

Article 10 ECHR

1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it camries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

** R Council of Europe

www.coe.lnl



Council of Europe standards

How do they relate to the topic of
this conference

% Council of Europe
* www.coelnl

Recommendation (2000) 23
of the Committee of Ministers to member states on the
independence and functions of regulatory
authorities for the broadcasting sector

Recogniged that, depending on their legal systems,
democratic and cultural traditions, member states have
established regnlatory authonities in different ways.

Consequently various means are used, and with
variable success, to achieve independence, effective
powers and transparency.

% Council of Europe
* www.coelnl
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Recommendation (2000) 23
of the Committee of Ministers to member states on the
independence and functions of regulatory
authorities for the broadcasting sector

Recogniged that, depending on their legal systems,
democratic and cultural traditions, member states have
established regnlatory authonities in different ways.

Consequently various means are used, and with
variable success, to achieve independence, effective
powers and transparency.

% Council of Europe
* www.coelnl

Recommendation (2000) 23
of the Committee of Ministers to member states on the
independence and functions of regulatory
authorities for the broadcasting sector

* Recommended that the regulatory bodies are given
adequate powers to fulfil their missions (as prescribed
by national law) in an effective, independent and
transparent manner;

» Formulated specific gnidelines to this end.

% Council of Europe
* www.coelnl



Appendix to Recommendation (2000) 23

Guidelines concerning the independence and functions of
regulatory authorities for tie broadcasting sector

I. General legislative framework

*  Member states should ensure, through an appropriate
legislative framework, the establishment and
umimpeded functioning of regulatory authonties.

= The rules and procedures governing or affecting the

functioning of regulatory authorities should clearly
affirm and protect their independence.

Council of Europe

www.coe.lnl

Appendix to Recommendation (2000) 23

Guidelines concerning the independence and functions of
regulatory authorities for tie broadcasting sector

I. General legislative framework
The law should clearly define:
» the duties and powers of regulatory authorities;
»  the ways of making them accountable;
s the procedures for appointment of their members;
»  the means of their funding.

* ¢ Council of Europe

www.coe.lnl
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Appendix to Recommendation (2000) 23

Guidelines concerning the independence and finctions of
regulatory authorities for the broadcasting sector

IT. Appointment, composition and functioning

»  The rules should be defined so as to protect regulatory
bodies against any interference, in particular by political
forces or economic interests;

*»  Members should be appointed in a democratic and
transparent manner;

Potential conflicts of interest should be avoided;

Members should be protected against arbitrary dismissal
as a means of political presgsure.

** R Council of Europe

www.coe.lnl

Appendix to Recommendation (2000) 23

Guidelines concerning the independence and functions of
regulatory authorities for the broadcasting sector

III. Financial independence

»  Funding of regulatory authorities should be clearly
specified in law so as to allow them to carry out their
functions fully and independently.

»  Public authorities should not use their financial
decision-making power to interfere with the
independence of regulatory authorities.

** R Council of Europe

www.coe.lnl



Appendix to Recommendation (2000) 23

Guidelines concerning the independence and functions of
reguiatory authorities for tie broadcasting sector

IV. Powers and competence

Regulatory authorities should have the power to adopt
tegulations and guidelines concermng broadcasting
activities;

The regulations on the hicensing procedure should be
clear and precise and should be applied in an open,
transparent and impartial manner;

Regulatory bodies should be mvolved in the planmng of
national frequencies allocated to broadcasting services.

Council of Europe

www.coe.lnl

Appendix to Recommendation (2000) 23

Guidelines concerning the independence and functions of
regulatory authorities for the broadcasting sector

IV. Accountability

Regulatory bodies should be accountable to the public,
¢.g.. publish reports on their work.

Decisions and regulations adopted by the regulatory
bodies should be:

e duly reasoned;
=  open to review by the competent jurisdictions;
»  made available to the public.

Council of Europe

www.coe.lnl
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Recommendation (2000) 23
of the Committee of Ministers to member states
on the independence and functions of regulatory
authorities for the broadcasting sector

The Steering Committee on Media and
New Communication Services (CDMC) 1s
in the process of preparing an overview of
the implementation of the recommendation

o € Council of Europe
* www.coe.int

In conclusion

» Free and independent mass media — both “old” and “new”
— are vital for the functioming of a democratic society

* Broadcasting regulatory bodies — converged or not — can
play an important role in ensuring an enabling environment
for the existence of such media

» To converge or not to converge — the decision needs to be
based not just on technological arguments

* ¢ Council of Europe
* www.coelnl
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THE INDEPENDENCE OF
BROADCASTING
AUTHORITIES IN THE EU
REGULATORY FRAMEWORK

Independent regulatory
authorities in the EU framework

Political Agreement on the future
Audiovisual Media Services Directive

EU regulatory framework for electronic
communications.

European and Accession partnerships
with candidate countries to the
European union and Western Balkan
countries



Independent regulatory
authorities in the EU framework

Separate-converged requlators: a decision
for the Member States

Independence is crucial to achieve the
objectives of the EU requlatory framework
including audiovisual

Cooperation between requlatory bodies
crucial too

Separate -converged regulators

Depends on constitutional
arrangements and traditions

If there is a merge:
Independence before
Independence in the process
Independence afterwards
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Cooperation between
regulatory authorities

From different countries:

- Regular bilateral contacts (Protocols of
cooperation)

- Contact committee
- EPRA
- Protocols of cooperation

In the same country:

- Broadcasting, Telecoms, Competition
authorities

- For converge regulators: clear division of
competences

Independence of regulatory
bodies in the enlargement
process

European standards as important
as the EC legal acquis

Effective independence against
any interference by political or
economic forces

In European and accession
partnership and during accession
negotiations



)%" ) *o !
1 J
% "
4
D %
D %"
7 .
" %
'k/*
0 .&1/ " #
" 6 &1/
4
# D
J
A " # &1/
" 0

"0

%
D %

= / 1%
%

%



1

Regulation and Freedom
in the Digital Age
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Introduction

Christian Méller

Programme Officer

Office of the Representative on Freedom of the
Media

christian.moeller@osce.org

www.osce.org/fom



CEEE

European Standards — Freedom and...

I Everyone has the right to freedom of
expression. This right shall include
freedom to hold opinions and to receive
and impart information and ideas without
interference by public authority and
regardless of frontiers. This Article shall
not prevent States from requiring the
licensing of broadcasting, television or

cinema enterprises.
(art. 10, European Convention on Human Rights)

CEEE

...Regulation

I Everyone has the right to freedom of
expression. This right shall include
freedom to hold opinions and to receive
and impart information and ideas without
interference by public autherity and
regardless of frontiers. This Article shall
not prevent States from requiring the
licensing of broadcasting, television or

cinema enterprises.
(art. 10, European Convention on Human Rights)




RE[EE
Television without Frontiers

I Council of Europe: Convention on
Transfrontier Television

I EU: Television Without Frontiers
Directive (TVWF)

I EU: Draft Directive on Audiovisual
Media Services (AVMS)

CEEE

Principles of Broadcast Regulation

I According to OSCE principles

I a“freer and wider dissemination of information
of all kinds”

1 “take every opportunity offered by modern
means of communication, including cables and
satellites, to increase freer and wider
dissemination”

Regulation does not mean Restriction
Guaranteeing Media Freedom and Pluralism
Independent Regulatory Body

No global uniform approach to regulation: “country
and culture specific”




CEEE

Licensing in the Analogue World

I Scarce frequencies
I especially in terrestrial TV

I Pluralism by content regulation

I No license without frequency

CEEE

Digital TV

I Digital Video Broadcasting
Terrestrial (DVB-T) , i

Cable (DVB-C)
Satellite (DVB-S)
Mobile (DVB-H)
Internet TV (IPTV)
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