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General introduction

Introduction

1. The European Committee of Social Rights, established by Article 25 of
the European Social Charter, composed of:

Ms Polonca KONCAR (Slovenian), President
Professor of Labour Law, Law Faculty
University of Ljubljana (Slovenia)

Mr Andrzej SwIATKOWSKI (Polish), Vice-President
Professor of Labour Law, Law Faculty
Jagiellonian University, Krakow (Poland)

Mr Colm O’CINNEIDE (Irish), Vice-President
Senior Lecturer in Law

Faculty of Laws

University College, London (United Kingdom)

Mr Jean-Michel BELORGEY (French), General Rapporteur
President of Section
Conseil d’Etat, Paris (France)

Ms Csilla KOLLONAY LEHOCZKY (Hungarian)

Professor, Legal Studies Department

Central European University, Budapest (Hungary)

Head of the Labour and Social Law Department

Law Faculty, E6tvos Lorand University, Budapest (Hungary)

Mr Lauri LEPPIK (Estonian)
Professor of Social Policy
Tallinn University (Estonia)
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Ms Monika SCHLACHTER (German)

Professor of Civil, Labour and International Law

Director of Legal Studies

Institute for Labour Law and Industrial Relations in the European
Community

University of Trier (Germany)

Ms Birgitta NYSTROM (Swedish)

Professor of Private Law, especially Labour Law
Faculty of Law

University of Lund (Sweden)

Ms Lyudmila HARUTYUNYAN (Armenian)
Dean of Faculty of Sociology
Yerevan State University (Armenia)

Mr Riichan IsIk (Turkish)
Professor of Labour Law, Faculty of Law
Bilkent University, Ankara (Turkey)

Mr Petros STANGOS (Greek)

Professor of European Law

Holder of the Jean Monnet Chair “European human rights law”
School of Law, Department of International studies

Aristotle University, Thessaloniki (Greece)

Mr Alexandru ATHANASIU (Romanian)

Professor, Law School, Private Law Department
Centre for Comparative Social Law

University of Bucharest (Romania)

Mr Luis JIMENA QUESADA (Spanish)

Professor of Constitutional Law

University of Valencia (Spain)

Substitute Judge at the High Court of Justice of the region of Valencia,
Administrative Chamber (Spain)

Ms Jarna PETMAN (Finnish)

Professor ad interim in International Law
Deputy Director of the Erik Castrén Institute
Faculty of Law

University of Helsinki (Finland)

assisted by Mr Régis BRILLAT, Executive Secretary,

between February 2010 and December 2010 examined the reports on
the application of the European Social Charter by Austria, Croatia,
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Czech Republic, Denmark, Germany, Greece, Iceland, Latvia, the Neth-
erlands in respect of the Antilles, Poland, Slovakia, Spain, “the former
Yugoslav Republic of Macedonia” and the United Kingdom. Hungary,
Luxembourg and the Netherlands in respect of Aruba did not submit
areportin time.

The International Labour Organisation, who may nominate a repre-
sentative to participate in a consultative capacity pursuant to
Article 26 of the Charter, was not present at the sessions held during
the above-mentioned period.

The Committee emphasises that the Charter requires the submission
of a complete report. This means that formulae such as “no new devel-
opments’, “the situation has not changed” (since the previous cycle) or
similar ones may in certain situations be valid in relation to the legal
framework, but they are not sufficient when the Form for Reports asks
for information on practical measures and developments (e.g.
updated statistics on the number of sanctions, accidents, etc.) in order
to demonstrate the application of the Charter in practice. In such
cases, lack of the requisite information will lead the Committee to a
conclusion of non-conformity.

Furthermore, in case of non-submission of a report, the Committee
considers that there is a violation of the formal obligation to report
and that there is, in effect, nothing to demonstrate that the situation
as regards the substantive provisions concerned is in conformity with
the Charter.

At the 1097th meeting of the Ministers’ Deputies on 10 November
2010 the Committee of Ministers held an election to fill the five seats
falling vacant on 31 December 2010. Mr Lauri LEPPIK (Estonian) and
Mr Colm O’CINNEIDE (Irish) were elected for a second term and Ms Karin
LUKAS (Austrian), Mr Giuseppe PALMISANO (Italian) and Ms Elena MA-
CHULSKAYA (Russian) were elected for a first term. The term begins on
1 January 2011 and ends on 31 December 2016.

The Committee wishes to express its appreciation and gratitude to the
two outgoing members, Ms Polonca KONCAR (Slovenian) and Ms Lyud-
mila HARUTYUNYAN (Armenian), for their contribution to the Com-
mittee’s work and for their tireless efforts to promote social rights.
Ms KONCAR was elected in 2000 and served for two terms. She was a
longstanding member of the Committee’s Bureau and President of the
Committee from 2006 to 2010. Ms HARUTYUNYAN was a member of the
Committee from September 2007 to 2010.
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5. The function of the European Committee of Social Rights is to rule on
the conformity of the situations in States with the European Social
Charter, the 1988 Additional Protocol and the Revised European Social
Charter. Its conclusions appear in the following chapters by State. They
are also available on the website of the Council of Europe and in the
case law database that is also available on this site. A summary table of
the Committee’s Conclusions XIX-3 (2010) as well as the state of signa-
ture and ratification of the 1961 European Social Charter and the 1996
Revised European Social Charter appears below.

6.  The conclusions adopted by the Committee in December 2010
concern the accepted provisions of the following articles of the
Charter belonging to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2)
— theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  the right of workers to be informed and consulted (Article 2 of the
1988 Additional Protocol),

—  the right of workers to take part in the determination and improve-
ment of working conditions and working environment (Article 3 of the
1988 Additional Protocol),

7. In addition to the state reports, the Committee had at its disposal com-
ments on the reports submitted by different trade unions and non-
governmental organisations (see introduction to the individual
country chapters).

Statements of interpretation

8. The Committee makes the following statements of interpretation:
9. Statement of interpretation on Article 2 §2: public holidays with pay

The Committee considers that work performed on a public holiday re-
quires a constraint on the part of the worker, who should be compen-
sated with a higher remuneration than that usually paid. Accordingly,
in addition to the paid public holiday, work carried out on that holiday
must be paid at least double the usual wage. The remuneration may
also be provided as compensatory time-off, in which case it should be
at least double the days worked.



10.

11.

12.
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Statement of interpretation on Article 4 §1

The Committee holds that a “decent standard of living”, which is at
heart of this provision of the Charter, goes beyond merely material
basic necessities such as food, clothing and housing, and includes re-
sources necessary to participate in cultural, educational and social ac-
tivities. It follows that guaranteeing a decent standard of living means
ensuring a minimum wage (and supplemented by any additional ben-
efits where applicable) the level of which should be sufficient to meet
these needs.

Statement of interpretation on Article 5

Unemployed and retired workers may join and remain in trade unions.
However, States are not required to allow them to form trade unions,
as long as they are entitled to form organisations which can take part
in consultation processes that may impact on their rights and inter-
ests.

Statement of interpretation on Article 6 §2

The Committee considers, like the ILO Freedom of Association Com-
mittee, that the extension of collective agreements should take place
subject to tripartite analysis of the consequences it would have on the
sector to which it is applied” (Digest of the Freedom of Association
Committee of the Governing Body of the ILO, 5th (revised) edition,
2006, para. 1051).

General questions from the Committee

13.

14.

The Committee addresses the following general questions to all the
States Parties and invites them to provide replies in the next report on
the provision concerned:

Article 6 §2

The Committee asks that the next report on Article 6 §2 contain infor-
mation on the procedures governing the possible extension of collec-
tive agreements.

Statement on the examination of Article 4 §3

15.

In the General Introduction to Conclusions 2002 on the Charter, the
Committee indicated that national situations in respect of Article 4 §3
(right to equal pay) would be examined under Article 20 of the Revised
Charter. Consequently, States which had accepted both provisions
were no longer required to submit a report on the application of
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Article 4 §3. This rule was also applied to the relationship between
Article 4 §3 and Article 1 of the 1988 Additional Protocol.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of
four thematic groups, as well as taking into account the importance of
matters related to equality between women and men with respect to
remuneration, the Committee decided to change the above-men-
tioned rule. This change will lead to the examination of the right to
equal pay, both under Article 4 §3 and Article 1 of the 1988 Additional
Protocol, thus every two years (under the thematic group 1 “Employ-
ment, training and equal opportunities’, as well as thematic group 3
“Labour rights”). Henceforth, the Committee invites [country] to
include all information on equal pay every time it reports on Thematic
Group 1 and every time it reports on Thematic Group 3.

50th anniversary of the European Social Charter

16.

On 18 October 2011 it will be 50 years since the European Social
Charter was adopted. This anniversary will be marked by the Council
of Europe in different ways during the course of 2011. The Committee
for its part will launch a reflection on how the visibility and impact can
be improved and for this purpose it will, inter alia, review existing pro-
cedures and working methods. It also invites the States Parties to con-
sider how a wider application of the Charter can be ensured and in this
respect it wishes to encourage those States who have not already
done so will take steps to ratify the Revised Charter and the collective
complaints procedure in 2011.

Next report

17.

10

The next reports, which are due before 31 October 2010, will concern
the accepted provisions of the following articles belonging to the the-
matic group “Children, families, migrants”: 7, 8, 16, 17 and 19.
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Summary of the Committee’s Conclusions

Article
o~ m
9 (o
=N Mmoo e e N R Y e [N M |8
L I I I I (P I © |V (v |v £ E
< (<
(-9 (-9
Austria NA| + [+ | -|+]|0]+ NA| + | + |+ |+ |+ |[NA[NA|NA
Croatia -l - |+ |+ |0 [NA[NA[NA[NA[NA| + | - | -|-]|-|-
Czech Re- -0 |+ |[+ |- [NA|+ S+ -+ ]+ +]-]+]0
public
Denmark NA| O | - [NA[ + |+ | - NAINA[ - [+ | - | +]|-|+]|+
Germany Sl O+ [+ |- -[+]-[NA|+|+|+]|+]|+]|-|NAINA
Greece + | -(+|-]-]0]+ - | + INA|NA[NA|NA[NA| O | +
Hungaryt
Iceland S INA[+ NA[+ | - [+ -]-]-]-|+]|+]|+]|+|NAINA
Latvia NA|[NA[NA|NA|NA|[NA|NA|NA|NA[NA| - | + | - | + | + |[NA[NA
Luxembourgt
Poland S INA[ + [+ |+ [NA[ - [+ ] -]-1]-1]+]+]|+|NA|NA|INA
Slovakia - - + |+ |- - -l -0+ -]0]-]+
Spain SO O I B I o B SO N B o B +
“The former 0|0|O0]|+ |+ |NANA[NA[NA|NA| O[O | -]0]| 0 [NA|INA
Yugoslav Re-
public of Mac-
edonia”
United NA[ - |- -]-]-]-|NA|-|+]|-|+]|-|+]-[NA[NA
Kingdom
+ Conformity - Non-con- 0 Deferral NA Non-accepted
formity provision

* Please refer to paragraph 15 of the General Introduction.
1 Please refer to paragraph 1 of the General Introduction.
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Member states of the Council of Europe and the European Social

Charter
Member states Signatures* Ratifications* |Acceptance ofthe
collective com-
plaints procedure
Albania 21/09/98 14/11/02
Andorra 04/11/00 12/11/04
Armenia 18/10/01 21/01/04
Austria 07/05/99 29/10/69
Azerbaijan 18/10/01 02/09/04
Belgium 03/05/96 02/03/04 23/06/03
Bosnia and Herzegovina 11/05/04 07/10/08
Bulgaria 21/09/98 07/06/00 07/06/00
Croatia 06/11/09 26/02/03 26/02/03
Cyprus 03/05/96 27/09/00 06/08/96
Czech Republic 04/11/00 03/11/99
Denmarkt 03/05/96 03/03/65
Estonia 04/05/98 11/09/00
Finland 03/05/96 21/06/02 17/07/98%
France 03/05/96 07/05/99 07/05/99
Georgia 30/06/00 22/08/05
Germanyt 29/06/07 27/01/65
Greece 03/05/96 06/06/84 18/06/98
Hungary 07/10/04 20/04/09
Iceland 04/11/98 15/01/76
Ireland 04/11/00 04/11/00 04/11/00
Italy 03/05/96 05/07/99 03/11/97
Latvia 29/05/07 31/01/02
Liechtenstein 09/10/91
Lithuania 08/09/97 29/06/01
Luxembourgt 11/02/98 10/10/91
Malta 27/07/05 27/07/05
Moldova 03/11/98 08/11/01
Monaco 05/10/04
Montenegro 22/03/05 03/03/10
Netherlands 23/01/04 03/05/06 03/05/06
Norway 07/05/01 07/05/01 20/03/97

12
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Member states of the Council of Europe and the European Social

Charter
Member states Signatures* Ratifications* |Acceptance ofthe
collective com-
plaints procedure
Poland 25/10/05 25/06/97
Portugal 03/05/96 30/05/02 20/03/98
Romania 14/05/97 07/05/99
Russian Federation 14/09/00 16/10/09
San Marino 18/10/01
Serbia 22/03/05 14/09/09
Slovak Republic 18/11/99 23/04/09
Slovenia 11/10/97 07/05/99 07/05/99
Spain 23/10/00 06/05/80
Sweden 03/05/96 29/05/98 29/05/98
Switzerland 06/05/76
“The former Yugoslav Republic 27/05/09 31/03/05
of Macedonia”
Turkey 06/10/04 27/06/07
Ukraine 07/05/99 21/12/06
United Kingdom+ 07/11/97 11/07/62
Number of states: 47 2+45=47 13 +30=43 14

* The dates in bold on a shaded background correspond to the dates of signature or rat-
ification of the 1961 Charter; the other dates correspond to the signature or ratification

of the 1996 revised Charter.

t State whose ratification is necessary for the entry into force of the 1991 Amending Pro-
tocol. In practice, in accordance with a decision taken by the Committee of Ministers,
this Protocol is already applied.

+ State having recognised the right of national NGOs to lodge collective complaints

against it.






Chapter 1 - Conclusions concerning Articles 2,3, 4,5
and 6 of the Charter in respect of Austria






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Austria on 29 October 1969. The
time limit for submitting the 27th report on the application of this treaty to the
Council of Europe was 31 October 2009 and Austria submitted it on 19 October
2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),
—  the right to take part in the determination and improvement of the

working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Austria has accepted all of these articles, with the exception of Articles 2 §1,
4 §4 and 6 §4 of the Charter and Articles 2 and 3 of the Additional Protocol.

The reference period was 1 January 2005 to 31 December 2008.
The present chapter concerns 11 situations and contains:

— 9 cases of conformity: Articles 2 §2,2 83,2 85,4 82,4 85,5,6 81,6 §2
and 6 83;

— 1 case of non-conformity: Article 2 §4.

In respect of the other situation concerning Article 4 §1, the Committee
needs further information in order to assess the situation. The Government
is therefore invited to provide this information in the next report on the
article in question.

The next Austrian report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16)/

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Austria.

In its previous conclusion (Conclusions 2007), the Committee asked for
updated information on the increased remuneration paid in respect of work
done on a public holiday. According to the report, employees who work on
public holidays receive the standard pay for the work carried out plus a sup-
plement, which is generally 100%.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a

18
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higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks whether the base salary is maintained, in addition to the increased pay
rate.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Austria is in conformity with Article 2 §2 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 3 — Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Austria.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules of postponement. Under section 4 85 of the Annual
Paid Leave Act, paid leave may be carried over up to a time limit of two years
following the year in which the entitlement accrued.

Conclusion

The Committee concludes that the situation in Austria is in conformity with
Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Austria.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons

19
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concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Marango-
poulos Foundation for Human Rights (MFHR) v. Greece, complaint No. 30/
2005, decision on the merits of 6 December 2006 and Conclusions XVIII-2,
statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

The Committee recalls that Section 21 AZG reduced working time or longer
breaks may be stipulated by Ministerial Order (Verordnung) for particularly
dangerous and unhealthy work. In its two previous conclusions (Conclusions
XVI-2 and XVIII-2), the Committee wished to have further information on the
groups of workers who benefit from reduced working hours on the grounds
of the nature of their work or other measures reducing their exposure to oc-
cupational risks under the AZG. It also asked whether any other measures are
in place besides additional holidays or reduced working hours, in order to
reduce exposure to residual risks in certain occupations. In the absence of
such information, the Committee considers that the situation is not in con-
formity in this respect.

Conclusion

The Committee concludes that the situation in Austria is not in conformity
with Article 2 §4 of the Charter because it has not been established that, de-
spite the risk elimination policy, workers employed on dangerous or un-
healthy work are entitled to appropriate compensation.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Austria.

The report gives statistics from the Labour Inspectorate on infringements of
the Rest Periods Act. The Committee asks that the next report provides a full

20
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and up-to-date description of the situation in law and practice in respect of
Article 2 85.

Conclusion

The Committee concludes that the situation in Austria is in conformity with
Article 2 §5 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Austria.

The Committee takes notes of the measures implemented, such as tax relief
aimed at safeguarding the “decent standard of living” requirement set out in
this paragraph.

In its previous conclusion (Conclusions XVIII-2) the Committee held that the
situation in Austria was not in conformity with the Charter as it had not been
established that a decent standard of living was guaranteed for a single
worker earning minimum wage. It notes from the report that in 2007 the
median annual net income of all employed workers amounted to €17 376
which corresponds to €1 241 per month. The Committee also notes that the
average annual wage in 2007 amounted to €18 476, corresponding to €1 320
per month.

As regards the minimum wage, according to the report, on 2 July 2007 the
Austrian Trade Union Federation and the Austrian Federal Economic
Chamber entered into a framework agreement on the implementation of a
minimum wage of €1000 in the industry-specific collective agreements. This
amount corresponds to a net monthly minimum wage of €958 for white-
collar employees and €957 for blue-collar employees. The Committee ob-
serves that the net minimum wage as stipulated by the industry-specific col-
lective agreements represents more than 60% of both national average and
national median wages.

According to the report, with the framework agreement social partners
pledge that they will advocate and support universal application of the
minimum wage requirements also beyond their immediate sphere of influ-
ence. The Committee asks what is the actual scope of coverage of this frame-
work agreement and what policy measures are taken to ensure that workers
not covered actually receive a minimum wage of €1000.

21
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Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Austria.

The report indicates that there have been no changes in respect of the legal
framework related to private sector employees.

As regards employees in the public sector, pursuant to an amendment to the
Salary Act of 1956, overtime is paid to federal civil servants for hours worked
in excess of the agreed working hours at an enhanced 50% pay rate or time
off in lieu. The Committee asks whether the time off granted in such cases is
longer than the overtime hours worked. It recalls that where remuneration
for overtime is entirely given in the form of time off, Article 4 §2 requires that
this time be longer than the additional hours worked (Conclusions XIV-2, Bel-
gium)

In addition, an amendment to the Civil Service Act in 2007 gives part-time
workers a legal claim to a premium rate of 25% for overtime work (on condi-
tion that overtime is not fully compensated by reductions in the working day
within a three-month period).

The Committee requests information on whether the statutory provisions on
compensation for overtime apply to all categories of workers. The next
report should indicate if there are any exceptions, namely as regards senior
state officials or senior managers.

It also asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Austria is in conformity with Article 4 §2 of the Charter.

22
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Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Charter, the Com-
mittee indicated that national situations in respect of Article 4 83 (right to
equal pay) would be examined under Article 1 of the Additional Protocol of
1988. Consequently, States which had accepted both provisions, were no
longer required to submit a report on the application of Article 4 §3.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 1 of the Additional Protocol of 1988, thus every two years (under
the thematic group 1 “Employment, training and equal opportunities’, as
well as thematic group 3 “Labour rights”). Henceforth, the Committee invites
Austria to include all information on equal pay every time it reports on The-
matic Group 1 and every time it reports on Thematic Group 3.

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee notes that there have been no changes to the situation with
regard to the limitation of deductions from wages, which it has previously
considered to be in conformity with the Charter.

As the most recent reports have not submitted any information, the Com-
mittee requests that the next report provide a full and up-to-date descrip-
tion of the situation in law and practice in respect of Article 4 §5.

Conclusion

The Committee therefore concludes that the situation in Austria is in con-
formity with Article 4 §5 of the Charter.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Austria.
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Conclusions XIX-3: Austria — Article 5

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions (Conclusions XV-1, XVI-1, XVII-1, and
XVIII-1). It will therefore only consider recent developments and additional
information in this conclusion.

Forming trade unions and employer associations

In its last conclusion (Conclusions XVIII-1) the Committee noted that the
public security directorate has final authority to rule on matters pertaining to
the Associations Act which governs, inter alia, the forming and dissolution of
trade unions and employer associations. It asked whether this body qualifies
as ajudicial authority or whether there is a right of appeal to domestic courts
against refusals to authorise the formation of trade unions. The report indi-
cates that the public security directorate is not a judicial authority but that
appeals can be lodged against its decisions with an Administrative Courtand
the Supreme Administrative Court.

In reply to the Committee’s query concerning the dissolution of trade unions,
the report indicates that Section 29 §1 of the Associations Act provides that
any association (including trade unions) can be dissolved by an administra-
tive decision if the requirements of Article 11 §2 of the European Convention
on Human Rights are met, and if the association violates criminal law, acts
beyond the scope of by-laws or no longer meets the conditions for its legal
existence. Finally, the Committee takes note of the additional information
provided on the central register of information on associations.

The Committee concludes that the situation is in conformity with Article 5 on
this aspect

Personal scope

The Committee found in its last conclusions that the situation was not in con-
formity because foreigners could not stand for elections to works councils
unless they had the nationality of a member state of the European Union or
a state party to the European Economic Area Agreement. The report indi-
cates that Federal Act No. 4 of 2006 remedied this situation and that all mi-
grants can now stand as candidates to works councils, irrespective of their
citizenship. The Committee therefore considers that the situation is in con-
formity with Article 5 on this aspect.

24



Conclusions XIX-3: Austria — Article 6

Conclusion

The Committee concludes that the situation in Austria is in conformity with
Article 5 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee notes from the report and all the information at its disposal
that there have been no changes in the situation which it has previously con-
sidered to be in conformity with Article 6 §1 of the Charter.

The report informs that the legislative framework has been amended to
enforce Community directives. More particularly:

—  Council Directive 2001/86/EC concerning European companies
(Societas Europaea or SE), was transposed by an amendment to the
Labour Constitution Act (Arbeitsverfassungsgesetz, ArbVG, Federal
Law Gazette | no. 82/2004). The report informs that in companies
which are founded or managed in the form of an SE with its registered
office in Austria, have to adopt measures in view of henceforth estab-
lishing an SE works council or a different procedure for the purposes of
informing and consulting employees.

—  Council Directive 2003/72/EC regulating employee involvement in the
European Cooperative Society (SCE), was transposed by means of an
amendment to the ArbVG (Federal Law Gazette | no. 104/2006). The
report informs that in companies which are founded or managed in
the form of an SCE with its registered office in Austria, have to adopt
measures in view of henceforth establishing an SCE works council or a
different procedure for the purposes of informing and consulting em-
ployees.

—  Directive 2005/56/EC on cross-border mergers of limited liability com-
panies from different Member States, was transposed by means of an
amendment to the ArbVG (Federal Law Gazette | no. 77/2007). The
report indicates that the regulations are modelled on the regulations
for the SE.

Conclusion

The Committee concludes that the situation in Austria is in conformity with
Article 6 §1 of the Charter.
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Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note from the information contained in the report sub-
mitted by Austria and all the information at its disposal that there have been
no changes to the situation, which it has previously considered to be in con-
formity with Article 6 §2 of the Charter.

In addition to certain statutory bodies which are guaranteed the power to
conclude collective agreements by operation of law, voluntary occupational
associations (Berufsvereinigungen) and other associations (Vereine) may also
conclude collective agreements if the Federal Conciliation Board has granted
them the power to do so. The report states that as of 31 December 2008, 50
such associations were granted the power to enter into collective agree-
ments as opposed to 54 as of 31 December 2004.

The report further specifies that 457 collective agreements were deposited
with the Federal Ministry of Labour, Social Affairs and Consumer Protection
in 2005, 492 in the year 2006, 448 in 2007 and 583 in 2008.

The Committee wishes the next report to provide up-dated information on
collective bargaining in Austria.

Conclusion

The Committee concludes that the situation in Austria is in conformity with
Article 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by Austria and all the infor-
mation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §3 of
the Charter. It asks that the next report provide a full and up-to-date descrip-
tion of the situation.

The Committee concludes that the situation in Austria is in conformity with
Article 6 §3 of the Charter.
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Chapter 2 - Conclusions concerning Articles 2, 3,5
and 6 of the Charter and Articles 2 and 3
of the Additional Protocol
in respect of Croatia






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Croatia on 26 February 2003. The
time limit for submitting the 4th report on the application of this treaty to the
Council of Europe was 31 October 2009 and Croatia submitted it on 22 January
2010.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Croatia has accepted all the articles from this group with the exception of
Article 4.

The applicable reference period was 1 January 2005]to 31 December 2008.
The present chapter on Croatia concerns 12 situations and contains:
— 3 conclusions of conformity: Articles 2 §3, 2 84 and 5;

— 7 conclusions of non-conformity: Articles 2 §1,2 82,6 81,6 82,6 83,6
§4 and Article 2 of the Additional Protocol.

In respect of the other 2 situations concerning Article 2 §5 and Article 3 of the

Additional Protocol, the Committee needs further information in order to

assess the situation. The Government is therefore invited to provide this in-

formation in the next report on the articles in question.

The next Croatian report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16)/

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

It recalls that under the Labour Act full-time working hours should not
exceed 40 hours per week. Overtime is possible in cases of force majeure, ex-
traordinary increase in work and other similar cases where there is a pressing
need, but should not exceed 10 hours a week (Conclusions XVIII-1).

The report provides clarifications on the flexible working arrangements fore-
seen under Article 43 of the Labour Act (“Rescheduling of working hours”).
Such arrangements must be included in a collective agreement or specifi-
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cally authorised by the Labour Inspectorate. When working hours are re-
scheduled, they shall not exceed 52 hours a week (or 60 hours in seasonal
jobs). The reference period for the calculation of average working hours is 1
year. The Committee finds that such flexible working time schemes are ac-
ceptable under the Charter.

It notes however that the 12-hour maximum working day can be exceeded
in seasonal jobs in industry, agriculture, commerce and other non-industrial
activities, where the working day can be extended to 14 hours (Article 45).
This can take place during a maximum of 60 working days a year for seasonal
jobs in industry, but for seasonal activities in the other sectors mentioned no
yearly maximum is laid down in the Labour Act.

The Committee considers that working days of 14 hours over extended
periods of time in seasonal occupations can not be deemed as reasonable
under this provision. Whilst statutory provisions authorising flexibility of
working time do not as such breach the Charter, the Committee finds that in
the instant case the limit on daily working time is too flexible, especially con-
sidering that the workers concerned can be required to work 14 hours over
long periods. Such working arrangements could therefore be detrimental to
the health and safety of workers. Moreover, the Committee notes that the
Labour Act does not contain any provisions on compensatory rest which
should immediately be granted to workers in cases where the standard
working day is extended. It therefore finds that the regulations on working
time in respect of seasonal occupations in non-industrial sectors do not
comply with the Charter.

The report indicates that the new Labour Act which entered into force on 1
January 2010 includes regulations on the question of time spent on-call at
the workplace. As this legislation came into force outside the reference
period, the Committee will examine it during its next assessment of this pro-
vision.

According to the report, the Labour Inspectorate found that 130 employers
breached regulations in 2005 and 107 in 2008. The number of workers who
worked overtime illegally were 5 684 in 2005 and 4 001 in 2008. Companies
may be fined between HRK 31 000 (€4 251) and 100 000 (€13 715), de-
pending on the breach.

The Committee asks the next report to provide updated information on the
supervision of working time regulations by the Labour Inspectorate, in-
cluding the number of breaches identified and penalties imposed in this
area.
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Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 2 §1 of the Charter on the ground that regulations permit daily
working time of 14 hours over long periods in various seasonal occupations.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

Under Article 84 of the Labour Code, employees’ wages must be increased
for work carried out on public holidays. The amount of the increased
payment is not stipulated by the Labour Code; instead it may be set by legis-
lation or regulations, collective agreements, employment rules or employ-
ment contracts. Section 5 of the Act on Public Holidays, Commemorative
Days and Non-Working Days provides for compensatory payment, but only
for workers who would not usually be required to work on a public holiday
or non-working day. Under the Labour Code, work carried out on a public
holiday is paid at a rate of 150%. Under the aforementioned act, pay for work
carried out on a public holiday varies between 150 and 250%.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks whether the base salary for the work carried out on a public holiday is
maintained, in addition to the increased pay rate.

In its last conclusion (Conclusions XVIII-1), the Committee asked for informa-
tion on the categories of workers or sectors who do not enjoy the right guar-
anteed by Article 2 §2 and also an estimation of the number of workers
concerned. The report does not answer these questions. The Committee
therefore repeats these questions. In the absence of information allowing
the Committee to consider whether the right to public holidays with pay is
guaranteed, it concludes that the situation is not in conformity.

In its previous conclusion (Conclusions XVIII-1), the Committee asked for in-
formation on the regulations on public holidays in the trade sector. Under
section 58 of the Trade Act, shops must be closed on Sundays and public hol-
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idays save in exceptional circumstances prescribed by law. Sections 59 and
60 include a list of exceptions such as service stations. The Committee asks
at what rate people who work on public holidays for commercial concerns of
this type are paid.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 2 §2 of the Charter on the ground that it has not been estab-
lished that the right to public holidays with pay is guaranteed.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

In its previous conclusion (Conclusions XVIII-1), the Committee noted that
under section 47 of the Labour Act, employees were entitled to paid annual
leave of no fewer than eighteen working days per calendar year. However,
under paragraph 4 of section 48 of the Labour Act, the sixth day of a five-day
working week - usually Saturday - is also included in annual leave (unless
otherwise stated in collective agreements, employment rules or employ-
ment contracts), with the result that the actual length of statutory annual
leave is three weeks. The Committee asked for confirmation that this was the
case. According to the report, working hours should indeed be considered to
be distributed over six working days when the duration of annual leave is
being determined. The Committee concludes that the length of annual leave
is three weeks.

With regard to the rules on carrying over annual leave, the report states that
under Article 54 of the Labour Code, employees may take their leave in two
instalments, the first of which may be no less than twelve consecutive days
during the year for which the leave is due. The second instalment must be
taken by 30 June of the following year at the latest.

The report gives statistics from the Labour Inspectorate on infringements of
the provisions of the Labour Code on annual paid leave. Offences declined
significantly between 2007 and 2008.
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Conclusion

The Committee concludes that the situation in Croatia is in conformity with
Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

In its previous conclusion (Conclusions XVIII-2), the Committee asked for
further information on any measures taken to reduce exposure to residual
risks in some occupations. Under section 48 of the Occupational Health and
Safety Act, employers must ensure that the concentration of dangerous sub-
stances in workplaces is at a reasonable level and permanently below the
maximum permitted level of concentration. If concentrations rise above the
authorised maximum, employers must immediately halt activities, establish
the causes of the unauthorised emissions and take appropriate measures to
protect their employees’ health. The Ordinance on maximum permitted
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levels of harmful substances in the workplace includes a series of measures
designed to protect employees’ health.

In reply to the Committee’s request, the report states that during the inspec-
tions carried out in 2005 and 2006, labour inspectors did not identify any in-
fringements of occupational health and safety rules or the rules on the
awarding of additional paid leave for dangerous or unhealthy work. How-
ever, they did identify eight infringements in 2007 and thirteen in 2008 and
have referred these cases to the relevant judicial authorities for the em-
ployers to be punished.

In the absence of any information in the report, the Committee asks again
whether reduced working hours are actually applied to the great majority of
the workers concerned.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Croatia is in conformity with Article 2 §4 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

In its previous conclusion (Conclusions XVIII-1), the Committee asked for in-
formation on the supervisory activities of the labour inspectorate to ensure
compliance with the rules on weekly rest periods. According to the report,
labour inspectors established that there had been 448 violations of these
rules in 2005, 507 in 2006, 1312 in 2007 and 1103 in 2008. The labour inspec-
torate referred these cases to the relevant judicial authorities for the em-
ployers to be punished.

The Committee recalls that Article 2 §5 guarantees that weekly rest period
may not be replaced by compensation and workers may not be permitted to
give them up. Also, although the weekly rest period may be deferred to the
following week, no worker should work more than twelve days consecutively
before being granted a two-day rest period. In the absence of information in
the report, the Committee asks again if this is the case in Croatia.
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Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusion (Conclusions XVIII-1). It will therefore
only consider recent developments and additional information in this con-
clusion, in particular replies to question raised by the Committee in its last
conclusion.

Right to join or not to join a trade union

The report indicates that there have been no example of closed shop prac-
tices which would have been contrary to Section 2 of the Labour Act which
prohibits discrimination of persons seeking employment or employed on
the ground, inter alia, of membership or non-membership of a union, and to
Section 188 of the same Act which prohibits unequal treatment linked to
membership of a trade union or participation in union activities and stipu-
lates that employers must not take into account membership of a union and
participation in union activities when deciding whether to offer a work con-
tract.

Representativeness

In reply to the Committee, the report specifies that each union that has sub-
mitted a request for the assessment of their compliance with the require-
ments of representativeness can challenge the minister of labour’s decision
not to grant representativeness status before the Administrative Court of the
Republic of Croatia which will have to decide within 30 days from the date of
appeal.

The Committee reiterates its question as to who decides on the representa-
tiveness of employers associations and whether there is any judicial supervi-
sion.
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Personal scope

The Committee noted in its last conclusion that Section 4 of the Civil Serv-
ants and Civil Service Employees Act authorises public officials to form trade
unions in accordance with general labour regulations, unless there is specific
legislation to the contrary. The report indicates that there is no such legisla-
tion and therefore that civil servants fully enjoy the right to organise.

In reply to the Committee, the report specifies that there are no barriers pre-
venting foreign nationals legally residing or regularly working in Croatia
from joining or founding a trade union in the same way as Croatian nationals.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Croatia is in conformity with Article 5 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

Levels of joint consultation

The Committee refers to its previous conclusion (Conclusions XVIII-1) for a
description of the Economic and Social Council, the tripartite body for joint
consultation at the national level. It further notes from the report that tripar-
tite economic and social councils (“county councils”) operate with similar
functions at the local or regional levels.

Notwithstanding the Committee’s request, the report does not specify
whether employers’ and employees’ organisations are entitled to and have
the opportunity for joint consultation also on a bi-partite basis at all levels.
The Committee reiterates its question and asks for specific examples of such
consultation giving rise to new rights for workers and/or improving their
working conditions to be provided in the next report.

Matters for joint consultation

The Committee understands from the report that joint consultation in the
above mentioned tripartite bodies concerns primarily matters related to
economic and social policy.

The Committee reiterates that consultation must cover all matters of mutual
interest, and particularly: productivity, efficiency, industrial health, safety
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and welfare, and other occupational issues (working conditions, vocational
training, etc.), economic problems and social matters (social insurance, social
welfare, etc.) (Conclusions I, Statement of Interpretation on Article 6 §1 and
Conclusions V, Ireland). It thus requests the next report to clarify whether this
is the case. Meanwhile, it cannot establish whether joint consultation covers
all matters of mutual interest.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 6 §1 of the Charter as it has not been established that joint con-
sultation covers all matters of mutual interest.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

It recalls that it previously deferred its conclusion (Conclusions XVIII-1)
pending receipt of information, inter alia, on:

—  the criteria applied in practice to determine the participation of dif-
ferent trade unions active in the same area in a bargaining committee;

—  the procedure for extending the application of a collective agreement
to persons or entities who did not take part in its conclusion;

— therules governing collective negotiations in the public service.

Legislative framework

The Committee refers to it previous conclusion (Conclusions XVIII-1) for a de-
scription of the rules governing collective bargaining in the private sector
and refers to the section “Public sector” below as regards the rules governing
collective negotiations in the public service.

In reply to its request, the Committee notes from the report that legislation
lays down no requirements regarding representativeness for concluding col-
lective agreements. Trade unions decide autonomously who may enter ne-
gotiations for concluding a collective agreement. If they fail to reach an
agreement in this regard, the decision falls on the Economic and Social
Council, or the minister responsible for labour affairs. The Committee refers
to its conclusion under Article 5 for a description of the possibilities to com-
plain against decisions in this regard. It also refers to its questions under
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Article 5 as concerns representativeness of employers’ associations and their
possibility to seek judicial redress.

The Committee has noted that once concluded, a collective agreement
covers all workers of the sector concerned, irrespective of whether or not
they are trade union members.

As to the extension of collective agreements, the report indicates that ac-
cording to the Labour Code, one or both of the parties to a collective agree-
ment may request its extension to the Minister responsible for labour affairs.
After seeking and obtaining opinions from trade unions, employers’ associa-
tions or representatives of the employer to which the collective agreement
is to be extended, the Minister decides whether or not its application will be
extended, provided that there is a public interest for the extension. The
report further specifies that practice shows that the collective agreements
most frequently extended are those binding a large number of employers
and covering a large number of workers. They include agreements applied
to one economic branch or activity or those covering several economic
branches or activities.

Conclusion of collective agreements

In its previous conclusion (Conclusions XVIII-1), the Committee asked that
the next report provide updated information on collective agreements con-
cluded in the private and public sector at enterprise, sectoral and national
level and on the number of employers and employees covered by these
agreements. It also asked how many of the total number of employers and
employees in Croatia are covered by collective agreements.

In reply, the report indicates during the reference period the number of col-
lective agreements registered increased (from 50 in 2006, 2 of which were
branch-level collective agreements to 92 collective agreements in 2008, 7 of
which were branch-level collective agreements).The report also highlights
that employers are more interested in concluding collective agreements at
the enterprise level than at the branch level.

The Committee reiterates that it requests information on the number of em-
ployers and employees covered by collective agreements to assess the
extent to which the terms of workers’ employment are influenced by collec-
tive negotiation.

Public sector

In its previous conclusion (Conclusions XVIII-1), the Committee asked the
Government to clarify whether there are regulations allowing for a participa-
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tion of employees in the public sector in the determination of their working
conditions. The report does not provide information in this regard.

The Committee however notes from another source’ that the 1993 Act on
the Realisation of the Government Budget allows the Government to modify
the substance of a collective agreement in the public sector, if there are not
sufficient funds in the budget to meet all the financial obligations arising
from that agreement. Moreover, according to the same source, the Act on
Salaries in Public Services also limits collective bargaining rights in the public
sector to basic salaries only. In this regard, the Committee notes that within
the framework of ILO, again in 2009, the Committee of Experts on the Appli-
cation of Conventions and Recommendations (CEACR) reiterated its request
to the Croatian Government to comment on both of the above statements
(i.e. that the Government may modify the substance of a collective agree-
ment in the public sector for financial reasons and that public sector workers
can negotiate on their basic salaries only). The Committee asks the Govern-
ment to clarify the situation in this regard. Meanwhile, it has not been estab-
lished that civil servants are entitled to participate in the processes that
result in the determination of the regulations applicable to them.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 6 §2 of the Charter on the ground that it has not been estab-
lished that civil servants are entitled to participate in the processes that re-
sult in the determination of the regulations applicable to them.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

Conciliation and mediation in the private sector

The Committee previously sought confirmation that decisions by the medi-
ator were only binding on the parties with their joint consent. The report
confirms that this is the case.

2. 2009 ITUC Survey of violations of trade union rights available at: http://survey09.ituc-
csi.org/survey.php?IDContinent=4&IDCountry=HRV&Lang=EN.

3. Comment issued at its 80th session in 2009 by the CEACR concerning the application
by Croatia of ILO Convention No. 98.
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It further asked the Government to confirm that recourse to arbitration is
based on a joint agreement between the parties to a dispute, and that re-
course to arbitration at the request on one party is not possible. The report
provides no explicit information on this point. However, having reexamined
the previous Croatian report, the Committee considers that parties may
bring a dispute before an arbitration body by mutual agreement only.

Conciliation and mediation in the public sector

The Committee previously requested information on conciliation and arbi-
tration procedures in the public sector. The report provides no information
on this point. Therefore the Committee finds that it has not been established
that conciliation and arbitration procedures exist in the public sector.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 6 §3 of the Charter on the ground that it has not been estab-
lished that arbitration procedures exist in the public sector.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

Meaning of collective action-permitted objectives of collective action

The Committee previously asked the next report to confirm that the right to
strike was not limited to strikes aimed at the conclusion of a collective agree-
ment. The report does not answer this question. But the Committee notes
that the report states that trade unions have the right to call and undertake
strikes in order to protect and promote the economic and social interests of
their members and that solidarity strike are permitted , therefore it under-
stands that the right to strike is not limited to strikes aimed at the conclusion
of a collective agreement.

Who is entitled to take collective action?

The Committee previously noted that the right to call a strike is reserved to
trade unions (Conclusions XVIII-1). The Committee recalled its case law on
this point: The decision to call a strike can be taken only by a trade union pro-
vided that forming a trade union is not subject to excessive formalities. It
then noted that in order to form a trade union, it had to be registered in the
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register of associations and that a decision on an application for registration
has to be issued no later than 30 days following its filing. The Committee
asked for confirmation that this was the case. The report confirms that this is
in fact the case but states that in practice a decision is issued within 5 days.
The Committee recalls that it has previously found that where the right to
strike is reserved to trade union, and the formation of the union may take up
to thirty days this is not in conformity with the Charter (Portugal XVII-1).
Therefore it concludes that the situation is not in conformity in this respect.

Restrictions on the right to strike

The Committee recalls that pursuant to Section 228 of the Labour Act, strikes
in the armed forces, police, state administration and public services is regu-
lated by a separate law. The report states in this context that, although
Article 60 of the Constitution allows the right to strike to be restricted in the
armed forces, the police, the public administration and the public services,
the legislator has not made use of this authorisation with respect to em-
ployees in public administration and the public services who therefore have
an unrestricted right to strike in accordance with the provisions of the
Labour Act. The Committee asks again whether this means that all civil serv-
ants have the right to strike.

The Committee further recalls that pursuant to Section 222 of the Labour
Act, upon a proposal by the employer, the trade union and the employer
must agree on the provision of those services which must not be interrupted
during a strike or a lock-out such as (i) production maintenance services with
the aim of enabling the restoration of regular work immediately after the
strike and (ii) essential services required for the prevention of risks to life, per-
sonal safety or health of the population. The Labour Act explicitly states that
the imposition of such services may not prevent or substantially restrict the
employees’ right to strike.

If the trade union and the employer do not reach an agreement on the de-
termination of the services to be maintained within 15 days after the em-
ployer’s proposal was forwarded to the trade union, the employer or the
trade union may, within the next 15 days, request that these assignments be
defined by an arbitration body. This arbitration body consists of one repre-
sentative of the trade union, one representative of the employer and an in-
dependent chairperson who is appointed subject to an agreement between
the trade union and the employer.

The arbitration body must render a decision on the services to be provided
within 15 days following the institution of the arbitration procedure. In order
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to be able to assess whether the restrictions to the right to strike in connec-
tion with the determination of minimum services fell within the limits of
Article 31 of the Charter and were in conformity with Article 6 §4, the Com-
mittee asked for information in the next report on what are the criteria used
to determine whether a minimum service has to be introduced and what
would be its scope, what are the sectors concerned and what are the possi-
bilities of appeal against a decision rendered by the arbitration board in this
respect. The Committee repeats its request for this information.

Procedural requirements pertaining to collective action

The Committee previously examined the situation under all the above
mention headings and found the situation to be in conformity with the
Charter.

Consequences of collective action

Pursuant to Section 223 of the Labour Act, the organisation or participation
in a lawful strike does not constitute a violation of an employment contract
and may not trigger any disadvantages for the striking worker. Dismissal on
the ground of participation in a lawful strike is also excluded. The Committee
asks what are the consequences in the event a worker is dismissed in viola-
tion of these rules.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 6 84 of the Charter on the ground that the right to call a strike is
reserved only to trade unions the formation of which may take up to thirty
days which is excessive.

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by Croatia.

The Committee examined in its last conclusion the role and functioning of
the work councils which, in their role to ensure adequate participation of
workers in decision-making process in the workplace, act as an intermediary
body through which the employer informs and consults the employees.

The right to information and consultation is provided for under Articles 151
and 152 of the Labour Act (LA), according to which the employer has a duty
to duly, accurately and integrally inform the works council, at least every
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three months about the business situation and results, development plans,
trends and changes in salaries, the extent and reasons for introduction of
overtime work and other issues of particular importance for the economic
and social position of workers.

According to Article 152 §1 of the LA, before rendering a decision that is im-
portant for the position of workers, the employer must consult with the work
council about the proposed decision and must communicate to the work
council the information important for rendering a decision and under-
standing its impact on the position of workers. Under Article152 §2 impor-
tant decisions are deemed to include those on the adoption of employment
rules, recruitment plan, transfers to another job and dismissals, working
hours schedules, night work, the adoption of redundancy social security
plans and other decisions which, under the provisions of the LA or a collec-
tive agreement, must be rendered in consultation with the work council.
Under Article 152 §11 of the LA, a decision rendered by the employer con-
trary to the LA’s provisions on consultations with the works council is null
and void.

Article 2 of the Additional Protocol of the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
particularly ones that might have a significant impact on the employment
situation in their undertaking.

As the Committee has noted previously (Conclusions 2007), the minimum
framework which it has adopted for Article 2 of the Additional Protocol of the
Charter is Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002, the scope of which is restricted, according to the
choice made by member states, to undertakings with at least 50 employees
or establishments with at least 20 employees in any one EU member state.
Furthermore, when assessing compliance with Article 2 of the Additional
Protocol of the Charter, the Committee considers that all categories of em-
ployee (in other words all employees with an employment contract with an
undertaking, whatever their status, length of service or workplace) must be
taken into account when calculating the number of employees covered by
the right to information and consultation (Judgment of the European Court
of Justice of 18 January 2007 (Confédération générale du travail (CGT) and
Others, Case C-385/05).
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Consequently, the Committee asks whether this is the scope of Croatia’s leg-
islation, particularly as regards the calculation of these minimum thresholds.

In its last conclusion the Committee asked that the report provide an esti-
mate of the proportion of the labour force which enjoys the right to informa-
tion and consultation. The report contains no information as to the question
posed. The Committee reiterates therefore its question.

In its last conclusion the Committee asked whether legal provisions gov-
erning the information and consultation of workers cover all categories of
workers and whether they cover all undertakings, including companies con-
trolled by public authorities. The report contains no information as to the
question posed. The Committee reiterates therefore its question.

In its last conclusion the Committee asked what the remedies and sanctions
applicable were in case of a violation by an employer of the information and
consultation obligations. The report states that a fine of 31 000 to 60 000 HRK
(€4 217 to €8 163) is imposed on the employer as a legal person:

—  for failing to inform the work council on the issues on which it is
obliged to inform them (Article 151 of the LA),

—  for failing to consult with the work council on the issues on which it is
obliged to consult with them (Article 152 of the LA).

The report provides statistics on cases of violation of Articles 151 and 152 of
the LA during the reference period with a total of 55 cases of violations under
Article 151 and 61 cases of violations under Article 152.

Conclusion

The Committee concludes that the situation in Croatia is not in conformity
with Article 2 of the Additional Protocol of the Charter on the ground that it
has not been established that legal provisions governing the information
and consultation of workers cover all categories of workers and all undertak-
ings.

Article 3 of the Additional Protocol - Right of workers to take partin
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by Croatia. It refers to its last conclusion (Conclusions XVIII-1) for a full
description of the situation and will address here the outstanding questions.
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In its previous conclusion, the Committee noted that workers’ councils rep-
resent workers’ interests in particular by participating in decision-making
processes alongside employers or their representatives. It also noted that
workers’' council are established upon request of a trade union or at least
10% of the workers employed in a given enterprise (Section 140 of the
Labour Act). The Committee asked what the proportion of enterprises where
workers’ councils have been established was. In the absence of any informa-
tion on the matter, it reiterates this question. The Committee also noted that
employees of the public sector were not covered by the relevant provisions
of the Labour Act, and asked how employee participation in the determina-
tion and improvement of working conditions and working environment
takes place in undertakings of the public sector. As the report fails to address
this issue, the Committee underlines that Article 3 of the Additional Protocol
applies to all undertakings, whether private or public. It therefore empha-
sises that should the next report not provide the relevant information, there
will be nothing to establish that the situation is in conformity with the
Charter.

Working conditions, work organisation and working environment

As regards the right of workers’ representatives sitting on the supervisory
board of an enterprise (Section 158a of the Labour Act), the report indicates,
in reply to the Committee, that they enjoy the same rights as any other
member of the supervisory board. The report also states that supervisory
boards supervise the management of a company’s business and can
examine and inspect the company’s business books and other related docu-
ments.

Protection of health and safety

In reply to the Committee, the report states that under Section 37 §1 of the
State Inspectorate Act, labour inspectors must investigate all requests made
by safety and health representatives. According to section 79 §4 of this Act,
a labour inspector must examine within 48 hours the merits of a worker’s al-
legations.

Organisation of social and socio-cultural services and facilities

The Committee reiterates its request for information on whether workers
participate in the organisation of social and socio-cultural services and facil-
ities within their undertaking where those exist.
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Enforcement

In its last conclusion, the Committee asked for confirmation that workers’
councils and trade unions may challenge any violation of a worker’s right of
participation before competent courts or administrative bodies, and for in-
formation on which courts or administrative bodies are competent in this
field and what remedies are available. It reiterates its question and under-
lines that should the next report not provide the relevant information, there
will be nothing to establish that the situation is in conformity in this respect.

In its last conclusion, the Committee noted that, in accordance with several
provisions of the Labour Act, employers were subject to fines if they inter-
fered with the participation of workers’ representatives (for a comprehensive
description of these provisions, see Conclusions XVIII-1 as well as the report).
It asked whether they had been cases where employers had been fined for
such interference. In reply, the report indicates that, during the reference
period, misdemeanour proceedings were launched, at the labour inspec-
torate’s initiative, in cases where employers had breached provisions of the
Labour Act relating to workers’ participation, and which led, in 2006, to 6
rulings and 1 order from the competent courts with corresponding fines
ranging from HRK 1 000 to HRK 15 000; in 2007, to 7 rulings and 3 orders with
fines ranging from HRK 1 000 to HRK 35 000; and in 2008, to 6 warnings, 4
rulings and 3 orders with fines ranging from HRK 1 000 to HRK 31 000.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.
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Chapter 3 - Conclusions concerning Articles 2,4, 5
and 6 of the Charter and Articles 2 and 3
of the Additional Protocol
in respect of the Czech Republic






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by the Czech Republic on 3 November
1999 and the 1988 Additional Protocol on 17 November 1999. The time limit for
submitting the 7th report on the application of this treaty to the Council of
Europe was 31 October 2009 and the Czech Republic submitted it on 11 February
2010.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
— theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

— theright to information and consultation (Article 2 of the Additional
Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

The Czech Republic has accepted all the articles from this group with the ex-
ception of Article 4 §1.

The applicable reference period was 1 January 2005 to 31 December 2008.

The present chapter on the Czech Republic concerns 15 situations and con-
tains:

— 7 conclusions of conformity: Articles 2 §3,2§4,4§2,485,681,6 82 and
6 83.

— 5 conclusions of non-conformity: Articles 2 §1, 2 85, 4 §4, 5 and 6 §4.

In respect of the other 3 situations concerning Article 4 §2 of the Charter and
Articles 2 and 3 of the Additional Protocol, the Committee needs further in-
formation in order to assess the situation. The Government is therefore
invited to provide this information in the next report on the articles in ques-
tion.

The next report from the Czech Republic deals with the accepted provisions
of the following articles belonging to the fourth thematic group “Children,
families and migrants”:

— theright of children and young persons to protection (Article 7),
— theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

—  the right of mothers and children to social and economic protection
(Article 17),

— theright of migrant workers and their families to protection and assist-
ance (Article 19),

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

The Committee notes that a new Labour Code, Act No. 262/2006, came into
force on 1 January 2007. Many of the statutory provisions on working time
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remain unchanged. The Committee recalls that the basic length of working
time according to the Labour Code is 40 hours a week or 48 hours including
the maximum overtime limit. The maximum length of a shift is restricted to
9 hours within an even distribution of work and 12 hours in the case of an
uneven distribution of work. It considers that these limits are acceptable
under the Charter.

The amended Labour Code has introduced a new flexible form of working
time (“working hours account”) which enables employers to react to fluctu-
ations in production and regulate employees’ working hours in a more effi-
cient manner. The use of this system requires prior consent of individual
employees. The reference period for such flexible working arrangements
should in principle not exceed 26 weeks, but may be extended to a
maximum of 52 weeks by collective agreement.

The Committee recalls that the reference period for the calculation of
average working hours should not exceed four to six months, or 12 months
in exceptional circumstances (General Introduction to Conclusions XIV-2). It
asks in this respect if the possibility foreseen in the Labour Code to extend
the reference period to 52 weeks by collective agreement is subject to any
objective or technical reasons or reasons concerning the organisation of
work (or whether it is limited to certain sectors of activity, organisations or
professions).

As regards the possibility of reducing the daily rest period to 8 hours, the
report states this is maintained in the new Labour Code. A number of condi-
tions are required: the employee must be over the age of 18, the subsequent
rest period must be extended in the same proportion as the initial reduction
and this option only applies to a limited number of types of work — contin-
uous operations, agriculture, provision of services to the population (ca-
tering, cultural facilities, telecommunications and postal services, healthcare
facilities, social services — urgent repair works or during natural disasters or
other exceptional cases).

The Committee recalls that daily working time should in no circumstances
go up to sixteen hours per day. This is a limit which cannot be exceeded even
in the context of the above-mentioned types of work or despite the subse-
quent recovery of the lost rest hours. The Committee must therefore con-
clude that the situation breaches Article 2 §1 on this ground.

Legislation on on-call work was amended during the reference period (in line
with European Court of Justice rulings in the cases of SIMAP, Jaeger and
Dellas). The Labour Code now considers time spent on-call at the workplace
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as working time. The Committee takes note of this development, which
brings the situation into conformity with the Charter on this point.

It also notes from another source? that the Czech Republic had one of the
highest levels of weekly working time actually worked in the EU (in 2007 full-
time employees worked on average 41.2 hours a week in their main job).

According to the report, the Labour Inspectorate carried out 438 inspections
in 2005 and 5 058 in 2008. The number of infringements to regulations on
working hours/rest period increased from 27 in 2005 to 1 815 in 2008. The in-
spection bodies can impose measures to eliminate any inadequacies discov-
ered or fines of up to 2 000 000 CZK (80 912 EUR).

The Committee asks that the next report provide updated information on
the supervision of working time regulations by the Labour Inspectorate, in-
cluding the number of breaches identified and penalties imposed in this
area.

Conclusion

The Committee concludes that the situation in the Czech Republic is not in
conformity with Article 2 §1 of the Charter on the ground that daily working
hours may be extended to 16 hours in various occupations.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

Inits previous conclusion (Conclusions XVIII-2), the Committee requested in-
formation on the amount of increased remuneration paid in respect of work
done on a public holiday. According to the new Labour Code, which came
into force on 1 January 2007, employees are entitled to their wages and com-
pensatory time off for working on public holidays. The compensatory time
off may be replaced by increased pay if the employer and employee agree.
In such cases, employees receive their normal wage plus additional pay
equivalent to at least their average wage.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a

2. Eironline,  Czech  Republic:  Industrial  relations  profile, —at  http//
www.eurofound.europa.eu/eiro/country/Czech Republic.
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higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks whether the compensatory pay corresponds to at least twice the usual
wage.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

According to the new Labour Code, which came into force on 1 January
2007, there is a minimum of four weeks’ annual paid holiday. Holidays may
be deferred to the end of the next calendar year. No more than four weeks’
holiday may be deferred and financial compensation may not be offered in
place of it. Employees who do not take all of their paid holidays within the
specified period lose their entitlement to them. However for employees who
cannot take their holidays because they are on parental leave, employers
must designate a period following the parental leave to which the em-
ployees concerned can postpone their holidays.

Conclusion

The Committee concludes that the situation in Czech Republic is in conform-
ity with Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.
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Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

The Committee notes that the legislation provides for both reduced working
hours and additional holidays for workers performing certain types of work.
Working time in dangerous and unhealthy occupations may be reduced
further by collective agreement, the Committee had previously requested to
what extent this in fact happens. According to the report, reduced working
hours are generally the subject of collective agreements negotiated by
private companies and the Ministry of Labour and Social Affairs does not
have access to the relevant information to establish the frequency of such re-
ductions.

The Committee also asked whether any other measures are in place besides
additional holidays or reduced working hours, in order to reduce exposure to
residual risks in certain occupations. Act 309/2006 on further occupational
safety and health protection conditions entitles employees carrying out
work that is monotonous or puts them under physical stress to have their
work interrupted with safety breaks. The report lists the legislation requiring
such breaks for at-risk occupations.

Conclusion

The Committee concludes that the situation in Czech Republic is in conform-
ity with Article 2 §4 of the Charter.
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Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

The Committee recalls that it has previously (Conclusions XVIII-2) found that
the situation was not in conformity with Article 2 85 of the Charter on the
ground that agricultural workers may, pursuant to collective agreement or
individual agreement, postpone weekly rest so as to permit an excessive
number of consecutive working days (collective agreements relating to the
agricultural sector or individual agreements with the employee may provide
that the uninterrupted rest period may be postponed for up to three weeks).

According to the report, reductions in the period of uninterrupted rest in the
week may only occur in agriculture for objective, technical or organisational
reasons. However, employees must still be provided with the same legal rest
periods on average as other employees. The regulations on weekly rest
periods have not therefore been changed. As there has been no change in
the situation, the Committee confirms its non-conformity conclusion.

Conclusion

The Committee concludes that the situation in the Czech Republic is not in
conformity with Article 2 85 of the Charter on the grounds that agricultural
workers may, pursuant to collective agreement or individual contract, post-
pone weekly rest so as to permit an excessive number of consecutive work-
ing days.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

The report states that the new Labour Code, Act No. 262/2006, which came
into force on 1 January 2007, has not introduced any changes to the regula-
tions on compensation of overtime work. However, it mentions that a new
flexible system of working hours has been introduced. The Committee asks
whether this system has influenced the calculation of overtime and asks for
a clarification of the concept of overtime.
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The Committee recalls that in return for overtime work an employee is enti-
tled to normal wages plus at least 25% of his or her average earnings, which
has previously been considered to be in conformity with the Charter (Con-
clusions XVI-2).

It is also possible for the employer and employee to agree to replace the in-
creased remuneration with time off in lieu. The Committee asks how much
time off is granted in compensation for overtime work, as this is not evident
from the wording of the relevant provision of the Labour Code (Section 114).
It recalls in this respect that where remuneration for overtime is entirely
given in the form of time off, Article 4 §2 requires that this time be longer
than the additional hours worked (Conclusions XIV-2, Belgium).

The Committee previously (Conclusions XVII-2) noted that exceptions to the
rules on remuneration for overtime were made with regard to workers with
managing responsibilities, whose wages were set to cover the possibility of
overtime work up to 150 hours per year. It asks that the next report provide
a full and up-to-date description of the situation concerning such workers.

It also asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in the Czech Republic is in conformity with Article 4 §2 of
the Charter

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Charter, the Com-
mittee indicated that national situations in respect of Article 4 §3 (right to
equal pay) would be examined under Article 20 of the Revised Charter. Con-
sequently, States which had accepted both provisions, were no longer re-
quired to submit a report on the application of Article 4 §3. This rule was also
applied to the relationship between Article 4 §3 and Article 1 of the 1988 Ad-
ditional Protocol.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
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thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 1 of the Protocol, thus every two years (under the thematic
group 1 “"Employment, training and equal opportunities’, as well as thematic
group 3 “Labour rights”).

In the case of the Czech Republic, the report contained information in
respect of Article 4 §3. The Committee takes note of this information. How-
ever, since this report is not a full report, namely, it does not address the
issues of sanctions and remedies in case of failure to observe the principle of
equal pay (a reason leading to the conclusion of non-conformity under
Article 1 of the Additional Protocol), the Committee invites the next report to
be submitted on Article 1 of the Additional Protocol, and subsequently on
Article 4 83, to include all relevant information on equal pay.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

It points out that during the previous supervision cycle, the situation was
found not to be in conformity with Article 4 §4 of the Charter. From the
report, the Committee notes that there has been no change in the situation
concerning the application of at least two months’ notice of termination of
employment. Longer notice periods may be negotiated between employers
and employees on a case-by-case basis. The Committee asks for examples of
notice periods arising from one-to-one negotiations.

Conclusion

The Committee concludes that the situation in the Czech Republic is not in
conformity with Article 4 §4 of the Charter on the ground that two months is
not reasonable notice for employees with more than fifteen years’ service.
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Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

According to the report the rules on non-deductible sums are contained in
Government Regulation no. 595/2006 Coll. Currently, the basic non-deduct-
ible amount is two-thirds of the sum of the subsistence minimum of CZK
3126 (€126.97) and normative housing costs of CZK 3 155 (€128.15). The re-
sulting sum is increased by one quarter for each dependant, meaning, for ex-
ample, that for an employee with four dependants, the non-deductible sum
will be:

—  2/3x(3126+ 3 155) + (4 x %) x (2/3 x (3 126 + 3 155)) = CZK 8 375
(€340.18)

With regard to its previous finding of non-conformity, the Committee notes
that Government Regulation no. 595/2006 and Living and Subsistence
Minimum Act no. 110/2006 make it possible to limit deductions from wages
so as to ensure that workers can provide for themselves and their depend-
ants.

Conclusion

The Committee concludes that the Czech Republic is in conformity with Ar-
ticle 4 §5 of the Charter.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic. The Committee already examined the situation
with respect to the right to organise (forming trade unions and employer as-
sociations, freedom to join or not join a trade union, trade union activities,
representativeness, and personal scope) in its previous conclusions. It will
therefore only consider recent developments and additional information in
this conclusion.

The Committee observes that the ILO Committee of Experts on the Applica-
tion of Conventions and Recommendations (CEACR) noted the divergence
of views between, on the one hand, the International Trade Union Confeder-
ation of Trade Unions (ITUC) and the Czech-Moravian Confederation of Trade
Unions (CMKOS) which claim that there are frequent anti-union practices, es-
pecially in newly established companies, and, on the other, the Labour In-
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spectorate which had not registered any proven case of discrimination. In
view of this divergence, the CEACR asked for comments from the Govern-
ment.? Likewise, the Committee asks for information to be provided in the
next report on this matter.

The Committee previously noted that members of the Security and Intelli-
gence Service were not permitted to form trade unions (Section 49 of Act No.
154/1994 on the Security and Intelligence Service), and were prohibited
forming any type of association to protect their economic and social inter-
ests (Conclusions XVI-I). Given the insufficient information provided in the
following report, the Committee asked in its last conclusion (Conclusion
XVIII-1) for information which specify what proportion of its tasks are civilian
in nature and what proportion are military, in order to assess the situation
with regard to the Security and Intelligence Service. In the absence of any in-
formation in the report, the Committee cannot consider it as established that
the situation is in conformity on that point.

Conclusion

The Committee concludes that the situation in the Czech Republic is not in
conformity with Article 5 of the Charter on the ground that it has not been
established that depriving members of the Security and Intelligence Service
from the right to form trade unions (Section 49 of Act No. 154/1994 on the
Security and Intelligence Service), and prohibiting them from forming any
type of association to protect their economic and social interests was justi-
fied.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note from the information contained in the report sub-
mitted by the Czech Republic and all the information at its disposal that
there have been no changes to the situation, which it has previously consid-
ered to be in conformity with Article 6 §1 of the Charter. It asks that the next
report provide a full and up-to-date description of the situation.

3. CEACR: Individual Observations concerning the Right to Organise and Collective Bar-
gaining Convention, 1949 (No. 98), published: 2008. Document No. (ilolex):
062008CZE098.
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Conclusion

The Committee concludes that the situation in the Czech Republic is in con-
formity with Article 6 §1 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

Legislative framework

The Committee refers to it previous conclusions (Conclusions XVII-1 and
XVIII-1) for a description of the rules governing collective bargaining in the
private and in the public sector and recalls that it previously held the situa-
tion in the Czech Republic to be in conformity with Article 6 §2 of the Charter.

The Committee notes from the report that as of 1 July 2005, Act no. 255/2005
Coll. amending Collective Bargaining Act no. 2/1991 Coll. came into effect
enabling the extension of higher-level collective agreements to further em-
ployees in the relevant branch. The Committee takes note of the conditions,
defined by the Act, for the extension to take place. The Committee asks the
next report to indicate how often this procedure is used in practice and what
impact it has on the coverage of the workforce by collective agreements and
refers, in this regard also to its statement of interpretation and general ques-
tion under Article 6 §2 in the General Introduction to these Conclusions.

Conclusion of collective agreements

The Committee notes from the report that the number of higher level collec-
tive agreements decreased during the reference period (from 19 in 2005 to
10 in 2008). However, the number of extensions of collective agreements in-
creased during the reference period (from one to three). The Committee also
notes that according to a publication* by the European Commission on “In-
dustrial Relations in Europe 2008", overall 49.6% of employees in the Czech
Republic were covered by collective bargaining. The Committee requests
that the next report contain an up-dated overview of the situation, including
information on how many of the total number of employers and employees
in the Czech Republic are covered by collective agreements.

4. Figures and publication referred to at: http://www.worker-participation.eu/National-
Industrial-Relations/Countries/Czech-Republic/Collective-Bargaining.
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Conclusion

The Committee concludes that the situation in the Czech Republic is in con-
formity with Article 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by the Czech Republic and
all the information at its disposal that there have been no changes to the sit-
uation, which it has previously considered to be in conformity with Article 6
§3 of the Charter. It asks that the next report provide a full and up-to-date
description of the situation.

Conclusion

The Committee concludes that the situation in the Czech Republic is in con-
formity with Article 6 §3 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Czech Republic.

Definition of collective action — Permitted objectives of collective action

The Committee has previously examined the situation under these headings
and found it to be in conformity with the Charter (Conclusions XVIII-1). There
has been no change to this situation.

Who is entitled to take collective action?

Pursuant to Section 17 of the Collective Bargaining Act, a strike is declared by
the competent trade union organ subject to approval by a proportion of em-
ployees concerned. In a dispute concerning the conclusion of a collective
agreement at enterprise level, a strike may be called “provided that at least
one-half of the employees to whom such agreement is to apply agree” (Sec-
tion 17 (1) of the Collective Bargaining Act). In a dispute concerning the con-
clusion of a higher-level collective agreement, a strike may be called “if so
agreed by no less than one-half of those employees to whom such higher-
level collective agreement is to apply” (Section 17 (2) of the Collective Bar-
gaining Act). The Committee previously sought clarification whether all
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workers could vote in such a ballot or only trade union members. The report
confirms that all workers are entitled to vote.

Restrictions on the right to strike

The Committee had previously noted that Strikes are unlawful for certain
categories of workers listed in Section 20 (g) to (k) of the Collective Bar-
gaining Act. These include, inter alia, employees in nuclear power stations, oil
or gas pipelines, air traffic controllers or fire-fighters.

In order to assess whether the situation is in conformity with Article 6 §4 of
the Charter, the Committee asked in its previous conclusions whether the
strike ban extends to all the employees within the aforementioned catego-
ries regardless of their particular functions and further repeated its request
for information what interpretation was given in practice to the restrictions
on the right to strike of the following groups of employees:

—  employees of healthcare and social care establishments (“should such
strike endanger the life and health of citizens”);

—  employees working in telecommunications operations (“should their
strike endanger citizens’ lives, health or property”).

From the information provided in the report it appears to the Committee
that all strikes are prohibited at nuclear power stations, oil or gas pipelines,
in the fire service and by air traffic controllers. Therefore the Committee con-
cludes that the situation is not in conformity with the Charter. No informa-
tion is provided in the report on how the restrictions on the right to strike for
employees of healthcare and social care establishments, or for employees
working in telecommunications are interpreted in practice. The Committee
finds that the situation is not in conformity with Article 6 §4 of the Charter as
it has not been established that restrictions in the above mentioned sectors
are in conformity with Article 31 of the Charter.

Procedural requirements

Pursuant to Section 20 (a) of the Collective Bargaining Act, strikes that start
before mediation attempts are deemed to have failed are unlawful. The
Committee considered in its former conclusions that this mediation require-
ment, which was considerably more onerous than a cooling off period, con-
stituted a restriction of the right to take collective action which is not in
conformity with the Charter. In particular, it found that the length of the
period prescribed in Section 12 of the Act (“Proceedings before a mediator
shall be regarded as unsuccessful if the dispute is not resolved within 30 days
of the day when the mediator was acquainted with the subject-matter of the
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dispute, unless the contracting parties agree on another time-limit”) was ex-
cessive. The Committee notes from the report that there have been no
changes to the situation. However, the Committee asked for further informa-
tion on how this time-limit is applied in practice and reserves its position on
the matter.

Consequences of collective action

The Committee has previously examined the situation and found it to be in
conformity with the Charter (Conclusions XVIII-1). There has been no change
to this situation.

Conclusion

The Committee concludes that the situation in the Czech Republic is not in
conformity with Article 6 §4 of the Charter on the grounds that:

— all categories of personnel are prohibited from striking at nuclear
power stations, oil or gas pipelines, in the fire service and air traffic
control centres;

— ithas not been established that the restrictions on the right to strike in
healthcare and social care establishments and in telecommunications
are in conformity with Article 31 of the Charter .

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

Legal framework and personal scope

Article 2 of the Additional Protocol of the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
particularly ones that might have a significant impact on the employment
situation in their undertaking.

As the Committee has noted previously (Conclusions 2007), the minimum
framework which it has adopted for Article 2 of the Additional Protocol of the
Charter is Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002, the scope of which is restricted, according to the
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choice made by member states, to undertakings with at least 50 employees
or establishments with at least 20 employees in any one EU member state.
Furthermore, when assessing compliance with Article 2 of the Additional
Protocol of the Charter, the Committee considers that all categories of em-
ployee (in other words all employees with an employment contract with an
undertaking, whatever their status, length of service or workplace) must be
taken into account when calculating the number of employees covered by
the right to information and consultation.

There have been amendments to the legal situation during the reference
period, in particular with the adoption of Act No. 262 of 2006 which
amended the Labour Code. The amendments now permit works councils
and health and safety committees to be established even where trade
unions are present. Any enterprise may establish a works councils and/or
health and safety committee all that is required is that the proposal to do so
is supported by at least one third of the employees.

The Committee understands that all workers have the right to information
and consultation.

Material scope

The Committee previously found the situation to be in conformity in this
respect (Conclusions XI-1) but asks the next report to provide information on
the material scope of information and consultation.

Rules, enforcement and remedies

The Committee previously found the situation to be in conformity in this
respect (Conclusions XI-1) but asks the next report to provide updated infor-
mation on enforcement of the right to information and consultation and
remedies available to workers where their rights have not been respected, it
also asks the next report to provide the number of inspections carried out by
the Labour Inspectorate as well as the number of sanctions imposed in this
particular field.

Conclusion

Pending receipt of the requested information, the Committee defers its con-
clusion.
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Article 3 of the Additional Protocol - Right of workers to take partin
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by the Czech Republic.

In its previous conclusions, the Committee asked how the right of non-un-
ionised workers to take part in the determination and improvement of the
working conditions and working environment is ensured.

According to the Labour Code, in force since 1 January 2007, employees are
entitled to participate in the improvement of occupational safety and health
protection not only through trade unions but also occupational safety and
health protection representatives or employees themselves if no represent-
ative has been designated. Employers must let trade unions, occupational
health and safety protection representatives or the employees themselves
take part in meetings concerning health and safety protection; hear their
representations on related matters, including suggestions to eliminate ex-
isting risks; discuss essential measures concerning safety and health protec-
tion, risk assessment, the adoption of measures aimed at reducing risks, the
organisation of training on the rights and regulations pertaining to health
and safety.

If an employer fails to fulfil these obligations, employees may contact the
labour inspectorate which can impose sanctions, including fines, for any
breach of his obligations. Employees may also raise complaints with the
courts to obtain that the employer fulfils his obligations.

The Committee takes note of this information but asks for information con-
cerning the involvement under the new Labour Code of workers or their rep-
resentatives in matters covered by Article 3 of the Additional Protocol other
than health and safety, i.e. working conditions, work organisation and
working environment, as well as the organisation of social and socio-cultural
services and facilities.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.
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Denmark

Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Denmark on 3 March 1965 and the
1988 Additional Protocol on 27 August 1996. The time limit for submitting the
29th report (7th report on the Additional Protocol) on the application of this
treaty to the Council of Europe was 31 October 2009 and Denmark submitted it
on 5 February 2010. Comments on the report from the Independent Danish
Union Kristelig Fagbevaegelse (KRIFA) were registered on 18 June 2010.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

— theright to information and consultation (Article 2 of the 1988 Addi-
tional Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the 1988
Additional Protocol).

Denmark has accepted all the articles from this group with the exception of
Articles 2 8§81 and 4 and 4 §84 and 5.

The reference period was 1 January 2005 to 31 December 2008.
The present chapter on Denmark concerns 11 situations and contains:

— 5 conclusions of conformity: Articles 4 §1, 6 §1, 6 §3 and Articles 2 and
3 of the 1988 Additional Protocol;

— 5 conclusions of non-conformity: Articles 2 §3,4 82, 5,6 §2 and 6 §4.

In respect of the remaining situation concerning Article 2 §2, the Committee
needs further information in order to assess the situation. The Government
is therefore invited to provide this information in the next report on the
article in question.

The next Danish report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

—  the right of mothers and children to social and economic protection
(Article 17),

— theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work

Paragraph 2 - Public holidays with pay
The Committee takes note of the information contained in the report sub-
mitted by Denmark.

In its previous conclusion (Conclusions 2007), the Committee asked for
updated information on the increased remuneration paid in respect of work
done on a public holiday. According to the report, work done on a public
holiday is extraordinary and should be fully justified. The Act of salaried
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workers ensures a full salary to employees working on a public holiday. As
regard other workers, the question is covered by collective agreements (with
concern around 80% of workers) or the individual employment contract.

The Committee considers that work performed on a public holiday requires
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The remuneration may also be provided as compen-
satory time-off, in which case it should be at least double the days worked.
The Committee asks what rate of pay is applied for public holidays worked.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

The last conclusion (Conclusions XVIII-2) was not in conformity with Article 2
§3 of the Charter on the grounds that workers who fall ill or are injured
during their holiday are not entitled to take the days lost at another time. The
Committee recalls that an employee is entitled to 5 weeks paid holiday from
the employer if the employee has worked for the employer for a full calendar
year prior to the holiday year. However an employee who is ill at the start of
the holiday is not under an obligation to start the holiday and the employee
may postpone the holiday. But if an employee becomes sick or is injured
after the holiday has started he/she will not have a right to suspend the
holiday or to compensatory holiday due to the illness or injury.

According the Danish Holiday Act of 2001, a paid holiday leave is considered
to begin at the first working hour of the holiday. The holiday in respect to
iliness began the last working hour before the holiday. This means that an
employee who falls ill in the weekend before the beginning of the holiday
have the right to claim the cancelled holiday at another time. In addition to
this, the Danish Holiday Act has opened up the possibility that paid holidays,
which cannot be taken during the year because of illness or injury, can be
transferred to the next year without reduction of the ordinary paid holidays
that year.
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The social partners can conclude agreements giving better rights to the em-
ployees than those laid down in the Holiday Act. According to at least two
major collective agreements holidays can be suspended due to serious or
durable illness or injury which occurred during the holiday.

The report highlights that as the minimum holiday entitlement is 5 weeks in
practice even if a worker should fall sick during his holidays the vast majority
will benefit from at least two weeks as stipulated by this provision of the
Charter.

The Committee recalls that workers who suffer from illness or injury during
their annual leave are entitled to take the days lost at another time so that
they receive the two weeks annual holiday provided for under this para-
graph, possibly under the condition of producing a medical certificate. Given
that this is still not the case in Denmark, the Committee considers that the
situation is not in conformity with Article 2 §3.

Conclusion

The Committee concludes that the situation in Denmark is not in conformity
with Article 2 §3 of the Charter on the grounds that workers who fall ill or are
injured during their holiday are not entitled to take the days lost at another
time.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

It notes that there have been no changes to the situation which it has previ-
ously found to be in conformity with the Charter. The Committee asks that
the next report provides a full and up-to-date description of the situation in
law and practice in respect of Article 2 §5.

Conclusion
The Committee concludes that the situation in Denmark is in conformity

with Article 2 85 of the Charter.
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Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

The Danish report recalls that there is no general legislation in Denmark con-
cerning remuneration, including minimum wage, and pay and working con-
ditions are determined between the social partners in collective agreements
(covering nearly 80% of the employees in general, and about 100% of those
employed in the public sector) or individual agreements. The report reiter-
ates that the working conditions determined by collective and individual
agreements are usually at the same level as the trade unions supervise that
no wage dumping takes place on the part of non-organised employer.

In its previous conclusion (Conclusions XVIII-2) the Committee held that the
situation in Denmark was in conformity with the Charter. It now notes from
the report that a typical minimum wage after deduction of taxes and social
security contributions amounted to DKK 114 000 (€15 285) per year in 2005
and DKK 124 000 (€16 639) per year in 2008 (the gross minimum wage
equalled DKK 195 000 and DKK 213 000 respectively). The report further pro-
vides for examples of wages in different representative fields of the economy
in the private sector. The Committee notes that in 2008 the net wage in sales
and service amounted to DKK 160 000 (€21 470) per year, while the net wage
in the field of skilled manual work amounted to DKK 207 000 (€27 777) per
year. Accordingly, the minimum net wage represents respectively 77% and
60% of the wage in the fields of service and skilled manual work.

The Committee recalls that the net national average wage of a full-time
worker is calculated with reference to the labour market as a whole, or, in
where this is not possible, with reference to a representative sector, such as
the manufacturing industry or for several sectors. In this respect, it notes that
the report does not provide information on net wages in the manufacturing
industry (blue collar), which the Committee took as a reference wage for its
calculations in the previous reference period. Nevertheless, from supple-
mentary information provided by the Danish Government the Committee
notes that the gross average wage in the manufacturing industry in 2008
amounted to DKK 337 000 (€45 222). Compared with the corresponding
figures for 2008 available from the report, this wage can be situated between
the gross wages in the fields of sales and services (DKK 280 000) and skilled
manual work (DKK 380 000). Consequently, the available data indicate that
the relationship between the net minimum wage and the net wage in man-
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ufacturing industry would fall between 60% to 77% and therefore complies
with the fair wage threshold established by the Committee.

Conclusion

The Committee concludes that the situation in Denmark is in conformity
with Article 4 §1 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

The report reiterates that no legislation exists concerning overtime pay. The
principal features of overtime schemes are solely regulated by collective bar-
gaining. In employment relationships that are not covered by any collective
agreement, the agreed pay and working conditions, including the question
of overtime pay, are covered by the employment contract.

Updated information is provided as regards payment for overtime in two
representative sectors covered by collective agreements. In Industry, the first
two hours of overtime are remunerated at DKK 34.65 (€4.6) in addition to the
normal hourly rate. For overtime during night hours DKK 103.50 (€13.8) is
paid and for overtime without notice DKK 88.35 (€11.8). In the sales sector,
the first three hours are remunerated at an enhanced rate of 50% and by
100% thereafter. However, it wishes to receive information on the amount or
percentage of overtime payment outside the selected sectors.

As regards the situation of workers not covered by collective agreements,
the report indicates there is no information available concerning their
payment of overtime. According to the Independent Danish Union Kristelig
Fagbevaegelse,? collective agreements cover 100% of the public labour
market but only around 60% of the private labour market. Therefore, there
are around 40% of employees in the private sector not covered by a collec-
tive agreement, whose rights -including on the question of overtime pay-
will therefore depend on the contract of employment.

Accordingly, given that not all workers in the private sector fall under a col-
lective agreement, together with the fact that there is no legislation guaran-

2. Shadow report on Denmark’s 29th report under the European Social Charter, June
2010.
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teeing an enhanced pay rate and/or time off in lieu for overtime, the
Committee considers that the situation is not in conformity with Article 4 §2.

Moreover, in its previous conclusions (XVI-2 and XVIII-2) the Committee
asked for information on the rules regulating flexible working time arrange-
ments in order to assess their impact on workers’ right to an increased rate
of remuneration in compensation for overtime work. The report fails again to
provide the requested information, the Committee therefore finds that there
is nothing to show that the situation in Denmark is in compliance with Article
4 82 of the Charter.

The Committee asks that the next report describe the concept of overtime
and also to provide information on the activities of the Labour Inspection in
respect of any breaches related to the failure to pay overtime wages.

Conclusion

The Committee concludes that the situation in Denmark is not in conformity
with Article 4 §2 of the Charter on the following grounds:

— it has not been established that flexible working time arrangements
have not impacted negatively on the right of workers to increased re-
muneration for overtime;

— workers in the private sector do not have adequate legal guarantees
ensuring them increased remuneration for overtime.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Revised Charter, the
Committee indicated that national situations in respect of Article 4 §3 (right
to equal pay) would be examined under Article 20 of the Revised Charter.
Consequently, States which had accepted both provisions, were no longer
required to submit a report on the application of Article 4 §3.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 20, thus every two years (under the thematic group 1 “Employ-
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ment, training and equal opportunities’, as well as thematic group 3 “Labour
rights”). Henceforth, the Committee invites Denmark to include all informa-
tion on equal pay every time it reports on Thematic Group 1 and every time
it reports on Thematic Group 3.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions. It will therefore only consider recent
developments and additional information in this conclusion, in particular on
grounds of non-conformity.

Freedom to join and not to join a trade union

The Act on Protection against Dismissal due to Association Membership was
amended in 2006 in order to protect the right not to be a member of a union
including during recruitment. Closed shop agreements have therefore
become prohibited on Danish labour market. The Committee considers that
the situation is now in conformity with Article 5 on this point.

From another source?, the Committee notes however that there are in prac-
tice serious allegations of pressure or discrimination based on non-member-
ship of one of the three main trade unions in the areas of career and
promotion, in particular in the public sector. This type of pressure and dis-
crimination is in breach of Article 5, and the Committee therefore asks for the
Government’s comments on these allegations and information on any con-
crete measures that are taken to fight against such phenomena.

Personal scope

The Committee has considered since Conclusions XlI-1 that the situation is
not in conformity with Article 5 on the ground that the legislation on the
Danish International Ships Register provides that collective agreements on
wages and working conditions concluded by Danish trade union were only
applicable to seafarer resident in Denmark. This restriction impairs the right
of non-resident seafarers — i.e. including those of other states parties —

3. Comments from KRIFA on the 29th National Report on the implementation of the Eu-
ropean Social Charter, registered on 1 October 2009.

78



Conclusions XIX-3: Denmark - Article 6

engaged on vessels entered in the Register to be fully represented by their
trade unions and the right of Danish trade unions to protect effectively the
social and economic interests of such workers. The Committee notes from
another source* that there have been no changes to the situation, and con-
cludes that the situation is still not in conformity with Article 5.

Conclusion

The Committee concludes that the situation is not in conformity with Article
5 of the Charter on the ground that the legislation on the International Ships
Register provides that collective agreements on wages and working condi-
tions concluded by Danish trade unions are only applicable to seafarers res-
ident in Denmark.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note from the information contained in the report sub-
mitted by Denmark that there have been no changes to the situation, which
it has previously considered to be in conformity with Article 6 §1 of the
Charter.

The Committee notes from comments on the report from the Independent
Danish Union “Kristelig Fagbeveegelse” (KRIFA), that “unions other than the
traditional ones are excluded from tripartite consultations”. The Committee
asks for the Government’s comments on these allegations and information
on any concrete measures that are taken to involve all trade unions in such
consultations.

The Committee also asks that the next report provide a full and up-to-date
description of the situation.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Denmark is in conformity with Article 6 §1 of the Charter.

4. CEACR: Individual Observation concerning Right to Organise and Collective Bargaining
Convention, 1949 (No. 98) Denmark (ratification: 1955) Published: 2010, Document No.
(ilolex): 062010DNK098.

5. Comments from KRIFA on the 29th National Report on the implementation of the Eu-
ropean Social Charter, registered on 1 October 2009.
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Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

It observes that during the reference period the situation regarding the leg-
islation on the International Shipping Register remains unchanged. Since
collective agreements on wages and working conditions concluded by
Danish trade unions are only applicable to seamen resident in Denmark, this
legislation impairs the right of non-resident seafarers engaged on vessels
entered in the Register to be represented by their trade union and imposes
a restriction on the right of Danish trade unions to bargain collectively on
behalf of such workers, which is not in conformity with Article 6 §2 of the
Charter.

Conclusion

The Committee concludes that the situation in Denmark is not in conformity
with Article 6 §2 of the Charter on the ground that the right to collective bar-
gaining of non-resident seafarers engaged on vessels entered in
the International Shipping Register is restricted.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by Denmark and all the in-
formation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §3 of
the Charter. It asks that the next report provide a full and up-to-date descrip-
tion of the situation.

Conclusion

The Committee concludes that the situation in Denmark is in conformity
with Article 6 §3 of the Charter.
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Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Denmark.

Definition of collective action

Permitted objectives of collective action — Who is entitled to take collective
action?

The Committee has previously examined the situation under these headings
and found it to be in conformity with the Charter (Conclusions XVIII-1). There
has been no change to this situation.

Restrictions on the right to strike

The Committee has already considered in detail the powers granted to the
Public Mediator under Section 12 of Act No. 192/1997, which authorises him
to impose arbitration to end a collective dispute (Conclusions XV-1, pp. 147-
148 and XVII-1, pp. 131-135). The Committee noted in particular that on the
occasion of the mediation procedure the Public Mediator is entitled to
decide that several settlement proposals in different sectors are to be consid-
ered as a whole for voting purposes, so that the results of the voting in the
different sectors are linked together. Before applying this “linkage rule’, ne-
gotiation possibilities must be exhausted. It is the Mediator who decides
when this is the case. The Committee considered that the power of the Public
Mediator to apply, without any pre-established criteria, the linkage rule
amounted to an undue restriction of the right to strike, which was not in con-
formity with Article 6 §4 of the Charter (Conclusions XVII-1). According to the
report the Government held consultations with the most representative
social partners on Section 12 of the above mentioned Act, however they see
no need to amend the situation.

As far as the restrictions on civil servants’ right to strike are concerned, the
report reveals no changes to the situation previously described in Conclu-
sions XVI-1 and XVIII-1. The Committee notes that civil servants are still
denied the right to strike, irrespective of which category they belong to and
which grade they hold, a A recommendation has been addressed to
Denmark by the Committee of Ministers (No. R ChS (95)2) in this respect.
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Procedural requirements pertaining to collective action

The Committee refers to its assessment of the procedural requirements per-
taining to collective action in Conclusions XV-1. There has been no change
to this situation.

Consequences of collective action

The Committee previously found that the situation was not in conformity
with the Charter on the grounds that workers who participate in a lawful
strike are not guaranteed to be re-employed and workers who are not
members of the trade union having called a strike are not protected and
their participation in a strike is considered as a breach of their contract of em-
ployment.

As regards the first ground under this heading the Committee decided to re-
examine the situation. It recalls its case law on this point: A strike should not
be considered a violation of the contractual obligations of the striking em-
ployees entailing a breach of their employment contract. It should be ac-
companied by a prohibition of dismissal. If, however, according to well-
established practice admitting no exceptions, strikers are fully reinstated
when the strike has ended and their previously acquired entitlements (e.g.
concerning pensions, holidays and seniority) are not affected, then formal
termination of the employment contract does not violate Article 6 §4.

The Committee notes that in Denmark the long standing customary rule so
called no detriment rule ensures that the broken employment relationship is
reestablished after an industrial dispute ensures and therefore all striking
workers are reinstated at the end of a strike. Therefore it finds that the situa-
tion in this respect is in conformity with the Charter

The Committee has also re-examined the situation as regards non-unionised
workers. According to the report the right to strike under Danish law can only
be exercised by a collective, typically a trade union. The Committee under-
stands on this basis that “non-unionised” workers acting as a collective may,
in principle, initiate a strike. Furthermore, while noting that trade unions may
not force non-members to participate in a strike, the Committee assumes
that non-members in a given workplace nevertheless have the freedom to
join a strike called by a trade union in the same workplace. . The Committee
asks that the next report confirm whether this understanding is correct and
in particular indicate whether non-unionised workers enjoy the same pro-
tection as unionised workers in such situations, including in respect of rein-
statement after termination of the strike (the no-detriment rule). Meanwhile,
the Committee reserves its position on this point.
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Conclusion

The Committee concludes that the situation in Denmark is not in conformity
with Article 6 §4 of the Charter on the following grounds:

—  the Public Mediator’s power to apply, without any pre-established cri-
teria, the linkage rule constitutes an undue restriction of the right to
strike;

—  civil servants employed under the Civil Service Act are denied the right
to strike;

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by Denmark

Legal framework and scope

Article 2 of the Additional Protocol of the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
particularly ones that might have a significant impact on the employment
situation in their undertaking. As the Committee has noted previously (Con-
clusions 2007), the minimum framework which it has adopted for Article 2 of
the Additional Protocol of the Charter is Directive 2002/14/EC of the Euro-
pean Parliament and of the Council of 11 March 2002, the scope of which is
restricted, according to the choice made by member states, to undertakings
with at least 50 employees or establishments with at least 20 employees in
any one EU member state. Furthermore, when assessing compliance with
Article 2 of the Additional Protocol of the Charter, the Committee considers
that all categories of employee (in other words all employees with an em-
ployment contract with an undertaking, whatever their status, length of
service or workplace) must be taken into account when calculating the
number of employees covered by the right to information and consultation.?

The Committee previously noted (Conclusions XVIII-1) that the right to infor-
mation and consultation of workers in the undertaking is mainly imple-
mented through a series of collective agreements based on the model of the
special Co-operation Agreement concluded in 1986 between the Danish
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Employers’ Confederation (DA) and the Confederation of Danish Trade
Unions (LO) as amended by Agreement of 17 December 2003.

In the state sector corresponding rules are laid down in an Agreement of 29
May 2002 regarding the establishment of co-operation and co-operation
committees in state enterprises and institutions which covers all employees
in this sector.

The Committee previously noted (Conclusions XVI-2, ) that according to
figures provided by LO on the basis of a 2000 survey, the total coverage of
the collective agreements laying down rules on the right to information and
consultation is 83% of the total work force, including a coverage rate of 100%
in the public sector and of 71% in the private sector. With regard to the
private sector, figures provided by DA were slightly different since they
showed a coverage rate of 77%.

During the reference period, the Act on Information and Consultation of
Workers (No 303 of 2 May 20005) entered into force implementing Directive
2002/14/EC of the European Parliament and of the Council of 11 March 2002
establishing a general framework for informing and consulting employees in
the European Community (Official Journal L 80, 23.3.2002, pp. 29-34). The
Act guarantees a right to information and consultation for workers in enter-
prises with a minimum of 35 employees. The report specifies that the Act
only applies to workers who are not by virtue of a collective or other agree-
ment already covered by a procedure which gives them a right to be in-
formed at an appropriate time of matters of essential importance for their
employment, including the situation of the enterprise and the long-term
perspectives as regards employment and the financial situation.

The Committee understands that following implementation of the Act all
employees in undertakings employing at least 35 employees are granted a
right to information and consultation irrespective of whether they are
covered by a collective (co-operation) agreement or not.

Material scope

The Committee has previously (Conclusions XI-1) examined the material
scope of the right to information and consultation in Denmark and found it
to be in conformity with the requirements of the Protocol.

Enforcement

The Committee previously requested information on sanctions in the event
the right to information and consultation is not respected. The report states
that employers who fail to inform and consult workers in accordance with
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the applicable rules may be fined. The Committee asks the next report to
provide the number of inspections carried out by the Labour Inspectorate as
well as the number of sanctions imposed in this particular field.

Conclusion

The Committee concludes that the situation in Denmark is in conformity
with Article 2 of the Additional Protocol of the Charter.

Article 3 of the Additional Protocol - Right of workers to take part in
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by Denmark. The Committee refers to its previous conclusions con-
cerning workers' participation in the determination and improvement of
occupational health and safety and their working environment (Conclusions
XVII-1 and XVIII-1), and will only address here outstanding issues.

Working conditions, work organisation and working environment

In its last conclusion (Conclusions XVIII-1), the Committee asked for informa-
tion on how employee participation in decision-making within the enter-
prise regarding working conditions and work organisation is guaranteed by
legislation, collective agreements or other means. According to the report,
insofar as working conditions and work organisation are concerned, em-
ployee participation is guaranteed on a general level in collective agree-
ments setting out standards for working conditions and work organisation.
Employee participation is also guaranteed through collective agreements
reached at enterprise level. The report also refers to works councils, known
as co-operation committees, set up in enterprises of more than 35 em-
ployees which have secretariats composed of representatives of the different
social partners and which ensure the implementation of these co-operation
agreements.

Organisation of social and socio-cultural services and facilities

The aforementioned works councils also serve as focal points for the promo-
tion of social and socio-cultural services at the workplace, and employees are
involved in all decisions relating to social and socio-cultural initiatives. The
report indicates that there is a general trend of employers increasingly in-
vesting in a wide range of social and socio-cultural activities for their em-
ployees. For example, in the collective agreements concluded in 2008 for the
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public sector it was agreed to include a wide range of initiatives to promote
the well-being of employees.

Enforcement

In reply to the Committee, the report specifies that employees can contact
the Danish Working Environment Authority (WEA) if they have been denied
their right to take part in the determination and improvement of the
working environment. The WEA will then consider the complaint and take
appropriate action. If the legislation on the safety organisation is breached,
the employer can be served an improvement notice, and should the em-
ployer fail to abide by the improvement notice, he or she can be fined or sen-
tenced to prison in serious cases.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Denmark is in conformity with Article 3 of the Additional
Protocol to the Charter.
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Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Germany on 27 January 1965. The
time limit for submitting the 27th report on the application of this treaty to the
Council of Europe was 31 October 2009 and Germany submiitted it on 26 October
2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Germany has accepted all of these articles, with the exception of Article 4 §4
of the Charter and Articles 2 and 3 of the Additional Protocol.

The reference period was 1 January 2005 to 31 December 2008.

The present chapter concerns 14 situations and contains:

—  8cases of conformity: Articles 2 §3,2 84,4 §2,485,681,682,683;
— 4 cases of non conformity: Articles 2 §1,2 85,4 81,4 83,6 §4.

In respect of the other situation concerning Article 2 §2, the Committee
needs further information in order to assess the situation. The Government
is therefore invited to provide this information in the next report on the arti-
cles in question.

The next German report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”:

— theright of children and young persons to protection (Article 7),
— theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

—  the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by Germany.

The Committee recalls that statutory daily working time is 8 hours in
Germany (during a 6-day week). There is no statutory weekly maximum, but
a 48-hour limit can be deduced from the daily working time rule. An exten-
sion of daily working time up to 10 hours is possible if within a six month ref-
erence period an average of 8 hours a day is not exceeded.

In its previous conclusions (Conclusions XVIII-2) the Committee noted that
certain reference periods for averaging working hours under flexible
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working arrangements were very long, finding that the situation was not in
conformity with the Charter on this ground.

The report explains that Article 7 §8 of the Working Time Act establishes, in
accordance with Directive 2003/88/EC concerning certain aspects of the or-
ganisation of working time, that when a reference period is extended by col-
lective agreement, weekly hours should not exceed on average 48 over a 12-
month period. When a collective agreement sets a reference period longer
than one year, the working week will be shorter than the latter. Therefore,
flexibility only exists to the extent that weekly working time does not exceed
48 hours on average during one year.

The authorities argue that by allowing social partners to determine long ref-
erence periods in which working time remains below 48 hours per week, em-
ployees are guaranteed that any time worked in excess of 48 hours will be
compensated within 12 months. They also consider that extended reference
periods with shorter working weeks is more advantageous for employees
than the situation foreseen under Directive 2003/88/EC.

The Committee considers that the daily limit on working time, which can be
calculated over a 6 month reference period, is in conformity with the Charter.
It recalls in this respect that the reference period for the calculation of
average working hours should not exceed four to six months, or 12 months
in exceptional circumstances (General Introduction to Conclusions XIV-2).
The extension of the reference period by collective agreement up to a 12
month period would also be acceptable, provided there were objective or
technical reasons or reasons concerning the organisation of work justifying
such an extension.

However, the existence of longer reference periods for the averaging of
working hours are not permissible, irrespective of whether the number of
actual hours worked are below 48 per week, as is the case according to the
German authorities. This is a question of legal security, since in principle the
longer a reference period, the more flexibility exists to distribute working
hours unevenly, a situation which could lead to unreasonably long working
weeks (of more than 60 hours) at certain times.

The Committee also refers to its Introductory Observation on the relation-
ship between European Union Law and the European Social Charter in col-
lective complaint No. 55/2009, Confédération générale du travail (CGT)v.
France, decision on the merits of 23 June 2010, paragraph 38. It reiterates
that the fact that a domestic regulation reproduces or is inspired on a Euro-
pean Union Directive can not prejudge its conformity with the Charter.
Therefore, irrespective of whether German legislation is in conformity or
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contravenes Directive 2003/88/EC on the question of reference periods, a
separate assessment on compliance by States Parties with Article 2 §1 is
carried out by the Committee.

Finally, the Committee notes that the average number of actual hours
worked per week - in full-time employment — was 41.1 (in 2007), which is
above the European Union average of 40 hours?. It asks the next report to
provide information on the supervision of working time regulations by the
Labour Inspection, including the number of breaches identified and penal-
ties imposed in this area.

Conclusion

The Committee concludes that the situation in Germany is not in conformity
with Article 2 §1 of the Charter on the ground that under certain collective
agreements the reference period for the calculation of average working
hours can be extended beyond 12 months.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Germany.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for
updated information on the increased remuneration paid in respect of work
done on a public holiday. According to the report, increased wages are pro-
vided for by collective agreements. At the end of 2008, supplements for work
carried out on public holidays varied between 62% and 149% of standard
pay. The Committee asks what percentage of workers receive less than 100%
of standard pay.

Federal public service employees receive a supplement of 135% of the
hourly pay rate set by the standard wage scale when they work on a public
holiday without taking compensatory time off and 35% of this rate when
they do take compensatory time off.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least

2. FEironline, at http://www.eurofound.europa.eu/eiro.
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double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks whether the base salary is maintained, in addition to the increased pay
rate.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Germany.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules on the postponement of annual leave. Postponement
of leave is permissible under section 7 §3 of the Federal Paid Leave Act
(Bundesurlaubsgesetz — BUrlG), which entitles employees to carry over leave
to the year following that in which the entitlement to leave was acquired if
imperative reasons related to the company’s activities or the worker’s cir-
cumstances warrant the decision. Imperative reasons related to the com-
pany’s activities may be, for example, the need to fulfil orders by a deadline
or the absence of other employees for health reasons.

According to the report, since 1982, the Federal Labour Court (Bundesarbeits-
gericht — BAG), which has jurisdiction over the right to leave, had interpreted
the relevant provisions of the Federal Paid Leave Act (BUrlG) to mean that
employees lost their right to leave, and hence their right to pay for leave, if,
as aresult of incapacity for work due to illness, they were unable to take their
leave before the deadline by which carried-over leave had to be taken (that
is by 31 March of the following year). Following a judgment of the European
Court of Justice of 20 January 2009 in the case of Schultz-Hoff, the Federal
Labour Court changed its case-law in this respect. In a judgment of 24 March
2009 (case No. 9 AZR 983/07) given in a dispute relating to the question of
the loss of entitlement to leave in the event of iliness, the Court decided that
employees did not lose their legal right to leave if they suffered from a con-
dition rendering them incapable of work up to the expiry of the leave dead-
line.
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Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Germany.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed in
Germany and the preventing measures taken in this regard.

In its previous conclusion (Conclusions XVIII-2), the Committee needed
further information in order to properly assess the situation, it therefore
asked for further information on all measures taken to reduce exposure to re-
sidual risks in certain occupations, such as those involving exposure to ion-
ising radiation, extreme temperatures, noise, steel making etc. Section 3 of
the Federal Working Hours Act (Arbeitszeitgesetz — ArbZG) sets a limit of ten
hours on the working day. Although this Act also sets the limit for weekly
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working hours at 48 hours, the maximum set in collective agreements lies
well below this (at 37.4 hours in the western Ldnder and 39 hours in the
eastern Ldnder). Annual leave amounts to nearly six weeks (28.5 days in the
western Lénder and 27.5 in the eastern Ldnder). According to the report, this
means that it is not necessary to adopt a regulation under section 8 of the
ArbZG to arrange for specific measures regarding working hours for dan-
gerous occupations. The Committee asks how, in companies or sectors
where it is not possible to eliminate or reduce significantly the risks, the
working time actually ruling on the basis of collective agreements can satisfy
the requirements of Article 2 §4.

The report also states that public service employees to whom the relevant
collective agreement applies and who work in shifts, either in teams or at
night, are entitled to up to six days’ additional leave for the year used as a ref-
erence to calculate leave entitlement (Article 27 of the TVG6D collective agree-
ment, and Article 53, mutatis mutandis).

Conclusion

Pending receipt the information requested, the Committee concludes that
the situation in Germany is in conformity with Article 2 §4 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Germany.

In its previous conclusion (CVIII-2), the Committee asked for further informa-
tion on the possibility to derogate from the provisions of the Working Time
Act by collective agreement, in particular whether collective agreements
permit workers to work for longer than 12 days before being granted a rest
period, and if so in what circumstances. Under section 11 §3 of the Federal
Working Hours Act (Arbeitszeitgesetz — ArbZG) employers are entitled to a
compensatory day off when they are required to work on Sunday. The day off
must be granted within two weeks of the Sunday concerned, inclusive.
Under section 12 §2 of ArbZG, provision may be made in collective, company
or departmental agreements for this two-week period to be prolonged.

The Committee points out that, although the rest period must be weekly, it
may be deferred until the following week provided that no-one is made to
work more than twelve days in succession before being granted a two-day
rest period. In view of the fact that the time limit for granting compensatory
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time off for work on Sunday may exceed two weeks, the Committee finds
that the situation is not in conformity.

Conclusion

The Committee concludes that the situation in Germany is not in conformity
with Article 2 §5 of the Charter on the ground that the time in which a weekly
rest day is granted may exceed twelve successive working days.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Germany.

In its previous conclusion the Committee held that the situation in Germany
was not in conformity with the Charter as it had not been established that
the lowest wage paid was adequate. The Committee asked the next report
to provide the information on the net amounts of minimum and average
wages. It notes in this regard that the average monthly gross wage of a full-
time worker amounted to €3 042 in 2006, which, according to the report, by
way of example, can be transformed into a net wage of €1 815. The report
also provides information on the lowest wages paid in enterprises with more
than 10 employees. In the instant case the Committee takes into considera-
tion the lowest net wage, which amounted to €881 for a single person in
2006 and thus represents only 48% of the average net wage. Therefore the
Committee holds that the lowest wage paid is manifestly unfair.

Conclusion

The Committee concludes that the situation in Germany is not in conformity
with Article 4 §1 of the Charter on the ground that the lowest wage paid is
manifestly unfair.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Germany.

The report recalls that substantially all collective agreements foresee an en-
hanced pay rate or time off in lieu in compensation for overtime. By the end
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of 2008, the increased pay rate/time off for overtime work varied between
24% and 41%. The Committee reiterates that this is in conformity with the
Charter.

It asks that the next report provide information on whether the Labour In-
spection has identified any breaches related to the failure to pay overtime
wages.

Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 4 §2 of the Charter.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

The Committee takes note of the information contained in the report sub-
mitted by Germany.

Legal basis

It notes the entry into force, on 18 August 2006, of the Equal Treatment Act
(AGG, Allgemeines Gleichbehandlungsgesetz) in the fields of labour, public
and civil law. This legislation forms the legal basis of the right to equal pay
and replaces the provisions of the Civil Code on equal treatment between
women and men (BGB, articles 611a, 611b and 612 §3).

Section 7 of the AGG establishes a general ban on discrimination on grounds
of ethnic origin, race, sex, age, disability, sexual orientation, religion or be-
liefs. Itincludes direct and indirect discrimination and applies explicitly to re-
muneration. Section 7 §1, in conjunction with sections 2 §1 no. 2 and 8 §2,
guarantees the right to equal remuneration for the same work or work of
equal value, by stating that remuneration below that received by an em-
ployee of the opposite sex for the same work or work of equal value cannot
be justified by the application of special provisions to protect employees on
account of their sex, such as the ban on working to protect pregnant
women.

Legal protection

The AGG grants employees the rights to lodge complaints (section 13), to
refuse to perform certain work (section 14) and to receive appropriate com-
pensation for pecuniary and non-pecuniary damage suffered. Section 16
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makes it unlawful for employers to penalise employees who wish to exercise
their rights under the act. This also applies to persons who support such em-
ployees and to witnesses. The Committee asks how, in practice, the courts
ensure that victims of wage discrimination based on sex receive adequate
compensation. Under the Charter, any compensation granted for unequal
wages on grounds of sex must, as a minimum, cover the difference in pay
and provide adequate reparation for the victim and act as a sufficient deter-
rent for the perpetrator. The Committee notes that in the previous supervi-
sion cycle (Conclusions XVIII-2) the situation was found not to be in
conformity with the Charter because the only compensation for discrimina-
tion provided for in article 611a of the Civil Code (BGB) was for the payment
of lost wages. This was not considered sufficiently dissuasive to ensure that
employers would not again commit the same offence. It therefore asks
whether the new legislation provides for other forms of compensation.

Section 22 of the AGG (Equal Treatment Act) provides for an adjustment of
the burden of proof in discrimination cases. In practice, when a party can
adduce evidence to establish a presumption of discrimination on one of the
grounds specified in the legislation, the other party must prove that there
has been no violation of the provisions prohibiting discrimination.

Section 17 of the AGG authorises works councils or trade unions represented
in the workplace to require employers to take action against violations of the
right not to be discriminated against. Under section 23, disadvantaged
persons wishing to bring actions in the labour courts are entitled to legal as-
sistance from anti-discrimination associations. An independent anti-discrim-
ination centre (ADS, Antidiskriminierungsstelle) has also been established,
under the auspices of the federal ministry for the family, elderly persons,
women and youth (BMFSFJ, Bundesministerium fiir Familie, Senioren, Frauen
und Jugend). Persons who consider themselves to be the victims of sexual
discrimination can apply to it. In the event of disputes, the ADS can provide
victims with free advice and if necessary refer them to other agencies or seek
an out-of-court settlement between the parties. The Committee asks
whether the ADS has already had to deal with cases of wage discrimination
on grounds of sex and what action it took to rectify the situation.

Protection against reprisals

In the previous conclusions (Conclusions XVIII) the situation was considered
not to be in conformity because there was a ceiling on the compensation
payable to employees dismissed as a reprisal and the compensation paid to
employees where the contract had been terminated by a court was not suf-
ficiently dissuasive or compensatory. According to the report, reprisal dis-
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missals are prohibited under article 612a of the BGB, and section 134 of the
BGB makes them null and void. Employees are entitled retroactively to any
unpaid salary or wages for the period following such unlawful dismissal and
employers are obliged to reinstate them in the same post or in a similar one.
On the other hand, even if the courts rule that dismissals are null and void,
when employees do not consider reinstatement to be a desirable or viable
option they can also ask them to end the employment contract and order
the payment of compensation. Such compensation is an alternative to con-
tinued employment and its amount sat by the court, within the legal
maximum level which is of 12 monthly wages (or 18 monthly wages if the
employee is 50 years old and if the working relationship lasted for more than
15 years). The Committee considers that courts should be free to decide
upon the amount aimed at compensating the damage caused by the termi-
nation of the working relationship.

Salary and job comparisons

In its last conclusion (Conclusions XVIII-2) the Committee asked whether
comparisons were possible between employees of different employers es-
pecially when one employer has predominantly female employers In reply,
the report states that it is possible to compare the wages of part-time and
full-time employees with different employers. This is based on sections 2 §1
and 4 §1 of the legislation on part-time work and fixed-term contracts (7zBfG,
Teilzeit-und Befristungsgesetz), which provide that where intra-firm compari-
sons are not possible because there are no comparable employees, em-
ployees may refer to the relevant collective agreement. If there is no
collective agreement, it is possible to refer to employees performing similar
work in the relevant sector of employment.

The Committee notes from comments presented by the German trade union
federation (DGB) that when pay is determined by individual negotiations
this leads to wide differences in wages or salary. On the other hand, when
there are collective agreements and/or works councils the salary structure is
more transparent in formal terms, though in practice it is difficult to prevent
discrimination. In answer to the Committee’s question as to whether collec-
tive agreements are concerned with minimum pay or what is paid in prac-
tice, the report states that for employees covered by collective agreements it
is the minimum level of pay that is set. The parties may, at any time, agree on
a higher level of pay than that specified in the collective agreement, which
makes it impossible to make full and relevant comparisons. The Committee
asks to be kept informed regularly of any developments of jurisprudence re-
garding non-discrimination cases with respect to remuneration and prob-
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lems encountered in practice by employees who wish to make wage
comparisons and who do not work for the same employer.

Situation of part-time employees

In answer to the Committee’s request for practical examples of objective
reasons that might justify different treatment of full and part-time em-
ployees, the report states that the criteria used to assess such differences of
treatment are those used by the European Court of Justice. Pertinent reasons
are deemed to include objective factors associated with the real needs of the
undertaking that are appropriate and necessary in order to achieve its objec-
tives. The reasons may be linked to employees’ performance at work, work-
load, qualifications, training, responsibilities or professional experience, or to
different requirements linked to the work or the post. The report presents
two examples. The first concerns a part-time female employee who only
works afternoons. When a new position becomes available for which the em-
ployee might apply, her application will not be taken into account because
she will only work afternoons whereas the post to be filled has to be worked
in the mornings. The second case concerns a better paid position for which
knowledge of a second language, such as Russian, is necessary. The part-
time employee in question cannot be considered for this post because he
lacks the required language skills.

Other measures

According to the report, women'’s gross hourly pay is on average 23% below
that of men. Federal government studies of the reasons for this differential
have identified three main explanations:

— horizontal and vertical segregation of the labour market because of
the lack of women in certain sectors and branches and in senior man-
agement positions;

— women interrupt their working lives and reduce their hours more fre-
quently and for longer periods than men for family reasons;

—  typically female occupations are less well paid than those traditionally
performed by men, despite a considerable number of individual and
collective wage and salary negotiations.

To reduce the wage gap between women and men, the government encour-
ages a number of positive measures under various forms. Thus, the Com-
mittee notes a federal statistics office project on differences in remuneration
between women and men designed to achieve a lasting improvement in the
data on wage equality as well as the project on differences in wages and sal-
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aries at the start of working life carried by the Hans Béckler foundation (HBS,
Hans-Bdckler-Stiftung), with the support of the federal ministry for the family,
elderly persons, women and youth.

The Committee also notes the Logib-D pilot study sponsored by the federal
government. This enables firms that so wish to enter data on their wages and
salaries into the Logib-D programme in order to analyse the reasons for
wage differentials between women and men in their enterprise. Many firms
are encouraged to adopt this system for the purposes of self-evaluation. In
its comments, the German trade union federation (DGB) criticises the lack of
relevant legislation on the salary evaluation method used in the Logib-D
system. The DGB considers that the project requires further analysis and re-
search.

Other initiatives such as “Equal Pay Day’, the “Fair P(l)ay” guide and “Girls’
Day” represent further positive measures to reduce discrimination between
women and men in the field of pay.

Conclusion

The Committee concludes that the situation in Germany is not in conformity
with the Article 4 §3 of the Charter on the ground that there is a ceiling on
the compensation payable to employees dismissed as a reprisal.

In accordance with Article 22 §3 of the Committee’s Rules, a dissenting
opinion from Ms Monika Schlachter, joined by Mr Andrzej Swiatkowski and
Mr Lauri Leppik, is appended to this conclusion (page 105).

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee notes that there have been no changes to the situation with
regard to the limitation of deductions from wages, which it has previously
considered to be in conformity with the Charter.

As the most recent reports have not submitted any information, the Com-
mittee requests that the next report provide a full and up-to-date descrip-
tion of the situation in law and practice in respect of Article 4 §5.

Conclusion

The Committee therefore concludes that the situation in Germany is in con-
formity with Article 4 §5 of the Charter.
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Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Germany.

It notes from the report that there have been no changes, either in law or
practice, in the situation which was previously considered to be in con-
formity (Conclusions 2006).

The Federation of German Trade Unions (DGB) raised the question of access
to undertakings by external union representatives. In reply, the Government
draws attention to a judgment of the Federal Constitutional Court of 1995
and a judgment of the Federal Labour Court of 2006 which guarantee the
right of external union representatives to enter any undertaking for the
purpose of seeking new members.

Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 5 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee notes from the report submitted by Germany and all the in-
formation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §1 of the
Charter. It asks that the next report provide a full and up-to-date description
of the situation.

Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 6 §1 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Germany.

It is recalled that following the privatisation of the post and railway services,
their employees were entitled to choose whether or not to retain their status

102



Conclusions XIX-3: Germany - Article 6

as civil servants. The Committee asked for clarifications concerning the
scope of the right to collective bargaining of those employees having re-
tained civil servant status in the privatised enterprises.

The Committee notes that the German Federal Constitutional held (in June
2002) that it may not be expected that the advantages of two different
regimes (i.e. that of civil servant and that of employee in the private sector)
are cumulated in the situation of civil servants working for privatised compa-
nies who choose to retain their civil servant status. In this regard, the Com-
mittee notes that the employees having retained their civil servant status do
not enjoy the right to strike. It refers to its conclusion under Article 6 84 con-
cerning this issue. As to the right to bargain collectively, the Committee un-
derstands that collective agreements may not be concluded on the issue of
remuneration of these employees. However, they are entitled to participate
in the bargaining processes that result in the determination of all other con-
ditions of employment applicable to them.

In the light of the above, the Committee holds that the interference in the
right to bargain collectively of the employees in question is not dispropor-
tionate and satisfies the requirements of Article 6 §2. This does not affect its
conclusion of non conformity under Article 6 §4.

Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by Germany and all the in-
formation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §3 of
the Charter. It asks that the next report provide a full and up-to-date descrip-
tion of the situation.

Conclusion

The Committee concludes that the situation in Germany is in conformity
with Article 6 §3 of the Charter.
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Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Germany.

Meaning of collective action - Permitted objectives of collective action

The Committee recalls that the German law pertaining to collective action,
based on Article 9 para. 3 of the Constitution as interpreted by the courts, still
forbids strikes which are not concerned with the conclusion of collective
agreements, since report does not indicate that there has been any change
to this situation the Committee still finds the situation not to be in con-
formity with Article 6 §4 of the Charter.

Who is entitled to call collective action

In its previous conclusions, the Committee has taken note of the conditions
laid down by the courts before trade unions can call lawful strikes (see Ad-
dendum to Conclusions XV-1, p. 29) and has found that these are difficult to
satisfy. It observes that the situation has not changed in this respect and
given that a group of workers may not readily form a union for the purpose
of a strike, considers the situation not to be in conformity with the Charter.

Restrictions on the right to strike

The Committee recalls that it falls to it to examine whether domestic courts
act reasonably and that in particular their interventions do not strike at the
very substance of the right to strike, thus depriving it of its effectiveness
(Conclusions XVII-1, Germany).

The Committee notes that in the case of preliminary injunctions issued by a
court at the request of an employer against a strike, there is no possibility of
appeal at federal level, in particular to the Federal Labour Court. This means
that, in the absence of legislation guaranteeing the right to strike, there is a
risk of legal uncertainty given that different courts in different Lander may
reach diverging rulings in similar cases. The examples of case-law provided
in the report regarding the principle of proportionality demonstrate the fluc-
tuation of case law between courts. The Committee therefore asks again for
further information on ways and means to avoid any legal uncertainty that
may restrict the right to strike in this respect, and reserves its position on this
point.

The Committee recalls that in the case of civil servants who are not exercising
public authority only a restriction can be justified, not an absolute ban (Con-
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clusions XVII-1, Germany). As regards the absolute strike ban applied to civil
servants employed in privatised postal and rail undertakings which the
Committee held not to be in conformity with the Charter, it refers to its ob-
servations in its conclusion regarding Article 6 §2 with respect to the deci-
sion of the Federal Administrative Court of 7 June 2000 stating that a civil
servant who is being granted leave to take up work under a private law con-
tract with the privatised companies of the German Mail and Railway “is gen-
erally not subject to a prohibition to strike” The Committee reiterates its
question whether the scope of application of the court decision extends to
all post and rail employees with civil service status who do not exercise
public authority or whether there are civil servants, assigned to posts in pri-
vatised enterprises without being granted leave to take up work who are
denied the right to collective action. Meanwhile, it reserves its position on
this point.

Procedural requirements — Consequences of collective action

As regards the procedural requirements pertaining to and the consequences
of collective action, the Committee refers to its assessment of the situation in
Conclusions XV-1 and XVI-1. The report mentions no change to the situation
in this respect.

Conclusion

The Committee concludes that the situation in Germany is not in conformity
with Article 6 §4 of the Charter on the following grounds:

—  strikes not aimed at achieving a collective agreement are prohibited;

—  the requirements to be met by a group of workers in order to form a
union satisfying the conditions for calling a strike constitute an exces-
sive restriction to the right to strike.

Dissenting opinion on Germany, Article 4§83, by Ms M. Schlachter, joined
by Mr. A Swiatkowski and Mr L. Leppik

Additionally to my statement on the sufficiently deterrent effect of civil lia-
bility compensation mentioned in the separate opinion to conclusions XVIII-
2 that can be referred to, | present a comment on this cycle’s conclusion
adding a paragraph on protection against reprisal dismissal:

Article 4 83 of the Charter provides for equal pay for work of equal value to
male and female employees. Nothing in such words allows for the conclu-
sion the Committee arrives at. Legal protection against reprisal dismissal fol-
lowing equal pay claims can surely be pay discrimination in itself. But such
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outcome will have as a prerequisite that the norms as such directly or indi-
rectly lead to different payments for male and female claimants. The right to
fair remuneration (= Article 4 ESC) forbids in its equal pay section that men
and women earn wages of different standards, and legal protection of this
right will have to guarantee that there is no inequality in the outcome, i.e.
nobody receives less money than a comparator of the opposite sex under
otherwise same circumstances.

The mere fact that a norm provides for an upper limit on compensation set
for payments that a claimant may opt for instead of continued employment
does not lead to different treatment between the sexes. Neither are women
directly treated worse than men nor is there statistical evidence for an effec-
tive difference in such claims’ success (= indirect discrimination). All claim-
ants preferring compensation over continued employment are treated
equal.

If the Committee wishes to criticise the existence of an upper limit to com-
pensation as such, this would be of concern under Article 24 (b) of the
Revised Charter, instead of Article 4 §3 of the 1961 Charter. | therefore dissent
from the conclusion.
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Chapter 6 - Conclusions concerning Articles 2 and 4
of the Charter and Articles 2 and 3 of the
Additional Protocol in respect of Greece






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Greece on 6 June 1984 and the 1988
Additional Protocol on 18 June 1998. The time limit for submitting the 20th
report on the application of this treaty (6th report on the Additional Protocol) to
the Council of Europe was 31 October 2009 and Greece submitted it on 9 De-
cember 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

Greece has accepted all of these articles, with the exception of Articles 5 and
6 of the Charter.

The reference period was 1 January 2005 to 31 December 2008.
The present chapter concerns 11 situations and contains:

—  5cases of conformity: Articles 2 §1, 2 §3,4 §2, 4 §5 and Article 3 of the
Additional Protocol;

— 4 cases of non-conformity: Articles 2 §2, 2 §4, 2 §5 and 4 §4.

In respect of the other 2 situations concerning Article 4 §1 and Article 2 of the
Additional Protocol, the Committee needs further information in order to
assess the situation. The Government is therefore invited to provide this in-
formation in the next report on the articles in question.

The next Greek report deals with the accepted provisions of the following ar-
ticles belonging to the fourth thematic group “Children, families and mi-
grants”

— theright of children and young persons to protection (Article 7),
— theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16)/

—  the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by Greece.

The report indicates that there have been no changes to the legal frame-
work, which was previously found to be in conformity with the Charter (Con-
clusions XVIII-2).
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The Committee notes from another source? that the actual working time per
week in 2007 was estimated at 42.6 hours. The increase in actual working
time compared with the early 2000s is due to the low level of workers’ wages,
who then try to work longer hours in an effort to meet their needs. It is also
due to the policy followed by employers, who seem to prefer overtime work
to hiring new workers, because of the higher cost of wages.

The Committee asks the next report to provide information on the supervi-
sion of working time regulations by the Labour Inspection, including the
number of breaches identified and penalties imposed in this area.

Conclusion

The Committee concludes that the situation in Greece is in conformity with
Article 2 §1 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In its previous conclusion (Conclusions XVIII-2), the Committee asked
updated information on the increased remuneration paid in respect of work
done on a public holiday. It asked information as to whether a compensatory
rest period is provided to workers in addition to increased remuneration, as
well as any information as to approximately what percent of the private
sector is probably covered by such a rule.

Royal Decree No. 748/1966 establishes the legal framework that applies to
the private sector for the remuneration of work on public holidays. All
private-sector employees who work on a public holiday are entitled to their
daily wage plus a supplement of 75%. No compensatory days off are
awarded in addition to this wage increase.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,

2. Eironline, Greece: Industrial relations profile, at http://www.eurofound.europa.eu/eiro/
country/Greece.
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in which case it should be at least double the days worked. Given that this is
not the case in Greece, the Committee considers that the situation is not in
conformity with Article 2 §2

Conclusion

The Committee concludes that the situation in Greece is not in conformity
with Article 2 §2 of the Charter on the ground that work performed on a pub-
lic holiday is not compensated at a sufficiently high level.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In the private sector, under Article 3 of the National General Collective
Labour Agreement, which came into force on 1 January 2008, an additional
day’s leave is granted to employees who have completed 25 years of service,
bringing the annual leave entitlement up to 31 days for those working six
days a week and 26 days for those working five days a week.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules on the postponement of annual leave. In the public
sector, leave must be used up during the current calendar year and no leave
may be carried over unless it was cancelled, reduced or not granted because
of an emergency in the workplace. Under section 49 of Act No. 3528/07 (the
Public Sector Employee Code), employees are required to take 15 days of
leave between 15 May and 30 October every year. In the private sector there
is no rule on the carrying over of leave exceeding the 15 days of compulsory
annual leave. Under Emergency Act No. 534/45, annual leave must be used
by 31 December of each year.

Conclusion

The Committee concludes that the situation in Greece is in conformity with
Article 2 §3 of the Charter.
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Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Greece.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

In its previous conclusion (Conclusions XVIII-2), the Committee noted that
there are no special provisions regarding reduced working hours or addi-
tional paid holidays for workers employed in bauxite, lignite, nickel and lead
mines. The workers in question are covered by the general working time pro-
visions of the National General Collective Agreement (forty hours per week).

The Committee considers that mining and underground work are potentially
dangerous and unhealthy activities and workers engaged in such activity
should therefore benefit from reduced working hours or additional paid hol-
idays.

However the Committee further recalls that in Marangopoulos Foundation
for Human Rights (MFHR) v. Greece (complaint No. 30/2005, decision on the
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merits of 6 December 2006), it found a violation, inter alia of Article 2 §4 on
the grounds that while the law provides for compensation for lignite miners
because of the arduous nature of their work, such as early retirement and
special bonuses for most Public Power Cooperation staff and additional
leave for those working shifts, such measures must be implemented by col-
lective agreements and are not in fact so implemented in practice.

According to the report, as regards the workers working in the lignite mines
of the Public Power Corporation (DEH), on the basis of the
Corporation’s Administration decision No273/85 the granting of five more
working days in a year as special paid leave has been established for the em-
ployees who work in rotating shifts. This decision is applied and imple-
mented in practice, without the need of any collective labour agreement
special provision

The Committee notes that, even if workers in the lignite mines are granted
additional leave, some categories of employee working underground are
still not entitled to compensatory time-off. The situation therefore is not in
conformity in this respect.

Conclusion

The Committee concludes that the situation in Greece is not in conformity
with Article 2 §4 of the Charter on the grounds that some workers in the min-
ing industry do not benefit from compensatory measures due to the arduous
nature of their work.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In its previous conclusions (Conclusions XVI-2 and XVIII-2), the Committee
noted that certain categories of workers were not covered by the legislation
guaranteeing a weekly rest period (workers in agriculture, livestock, hunting
and fishing, and domestic staff). The Committee recalled that the application
of Article 33 cannot give rise to a situation in which a large number of
persons forming a specific category are deliberately excluded from the
scope of a legal provision (Confédération frangaise de I'encadrement CFE-CGC
v. France, Complaint No. 9/2000, Decision on the merits of 16 November
2001, §839-41). The Committee considered that the situation was not in con-
formity with the Charter.
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According to the report, Article 3 of Presidential Decree No.76/2005, which
replaced article 5 of the amended decree No0.88/99, stipulates thata
minimum continuous rest period of twenty four hours a week is ensured for
workers; in the said period Sundays are mainly included, according to the
provisions of the labour legislation and to practices applying to each cate-
gory of workers, to which twelve continuous hours of daily rest are added.
The provisions of Presidential Decree No.88/99, as amended by the regula-
tions of Presidential Decree No.76/2005, apply to all enterprises, establish-
ments, business undertakings and works in both the private and the public
sectors, but not to domestic staff or seamen, bearing in mind the special
nature of their work. The rules on weekly rest periods for seamen are set out
in the International Convention on Work in the Fishing Sector and Directive
2003/88/EC of 4 November 2003. Furthermore, under Article 14b of Presi-
dential Decree No. 76/2005, seamen’s rest periods must be calculated on the
basis of a 12-month reference period.

the Committee notes that domestic staff and seamen are not covered by the
legislation guaranteeing a weekly rest period. It considers that the situation
is not in conformity in this respect.

Conclusion

The Committee concludes that the situation in Greece is not in conformity
with Article 2 §5 of the Charter on the grounds that domestic staff and sea-
men are not covered by the legislation guaranteeing a weekly rest period

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In its previous conclusion (Conclusions XVIII-2) the Committee held that it
had not been established that a decent standard of living was guaranteed for
a single worker earning minimum wage. In particular, the Committee asked
whether the minimum wage together with additional benefits, paid specifi-
cally to a single worker earning minimum wage, could guarantee a decent
standard of living.

The Committee now notes from the report that the lowest annual gross
wage in 2007 amounted to €9 066 and to €7 616 net of insurance contribu-
tions. No income tax is levied on this amount since it is below the taxable
income threshold of €12 000. As regards the average wage, the Committee

115



Conclusions XIX-3: Greece — Article 4

notes from the National Statistical Service of Greece that in 2007 the average
annual net wage amounted to €16 566.

According to the report there are additional bonuses and benefits that aim
at improving the standard of living of single employees on minimum wage.
These are the benefits paid by the Workers' Housing Organisation to workers
through rent subsidy programmes. In 2007 to qualify for rent subsidy pro-
gramme, the worker's income had to be lower than the family income
threshold of €11 500. The Committee thus understands that all workers re-
ceiving the minimum wage could qualify for this assistance, which
amounted to an annual €1 380 in 2007. The Committee also takes note of
other benefits such as the interest subsidy programme and benefits paid by
the Workers Fund. It holds, however, that these benefits shall not be taken
into account in assessing the situation as they appear to have a broader
scope and do not address specifically the persons receiving the minimum
wage.

The Committee observes that the minimum wage, together with benefits
constituted 54% of the net average wage in 2007. The Committee holds that
a “decent standard of living” which is at heart of this provision of the Charter,
goes beyond merely material basic necessities such as food, clothing and
housing, and includes resources necessary to participate in cultural, educa-
tional and social activities. It follows that guaranteeing a decent standard of
living means ensuring a minimum wage (and supplemented by any addi-
tional benefits where applicable) the level of which should be sufficient to
meet these needs. Therefore, the Committee asks the next report to demon-
strate whether the level of the minimum wage and its possible supplements
in Greece meets this requirement. In the meantime it reserves its position.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Greece.

The legal framework on remuneration of overtime was amended during the
reference period pursuant to Law 3385/05. The law permits employer’s to
request “additional” hours above the 40 hour threshold (5 hours in the case
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of employees on a five-day week; 8 hours for those working six-days) which
are remunerated at an enhanced rate of 25%.

Any work exceeding 45 hours (in the case of a five-day week) or 48 hours (six-
day week) is considered as “overtime” and remunerated at an increased rate
of 50%. The maximum overtime limit is 120 hours per year. The report states
that hours worked beyond this limit are compensated by a 75% increased
rate of remuneration or even at 100% for “exceptional” work.

The Committee recalls in this respect that the approval of overtime beyond
statutory limits is possible in Greece via a ministerial decision. This “trans-
gression” of the statutory limits does not however entail an extension of the
upper working time limits as defined in Presidential Decree 88/99 on “min-
imum standards for the organisation of working time”, namely 12 hours per
day or 48 hours per week over a 4-month reference period, overtime inclu-
sive. This situation has previously been considered acceptable under Article
2 §1 (Conclusions XVIII-2).

The Committee asks if it possible for an employer and employee to replace
remuneration for overtime with compensatory leave. If the answer is affirm-
ative, it asks how much rest period is granted in relation to the overtime
work. It recalls in this respect that where remuneration for overtime is en-
tirely given in the form of time off, Article 4 §2 requires that this time be
longer than the additional hours worked (Conclusions XIV-2, Belgium).

Finally, it asks the next report to provide updated information on the activi-
ties of the Labour Inspection in respect of any breaches related to the failure
to pay overtime wages.

Conclusion

The Committee concludes that the situation in Greece is in conformity with
Article 4 §2 of the Charter.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Charter, the Com-
mittee indicated that national situations in respect of Article 4 83 (right to
equal pay) would be examined under Article 1 of the Additional Protocol of
1988. Consequently, States which had accepted both provisions, were no
longer required to submit a report on the application of Article 4 §3.
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Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 1 of the Additional Protocol of 1988, thus every two years (under
the thematic group 1 “Employment, training and equal opportunities’, as
well as thematic group 3 “Labour rights”). Henceforth, the Committee invites
Greece to include all information on equal pay every time it reports on The-
matic Group 1 and every time it reports on Thematic Group 3.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In its two previous conclusions (Conclusions XVI-2 and XVIII-2), the Com-
mittee found the situation in Greece not to be in conformity with the Charter
because the number of days’ wages paid in lieu of notice to manual workers
with fewer than ten years’ service was inadequate. According to the report,
Article 3 of the National General Collective Labour Agreement for 2006 to
2007 established a scale linking the number of days’ wages paid in lieu of
notice to employees’ lengths of service. The Committee notes from this that
employees with over twenty years’ service are entitled to 120 to 165 days
and that this meets the requirements of Article 4 §4 of the Charter. However,
the situation is not in conformity with regard to employees with two months’
to 20 years' service, for whom the number of days’ wages granted in lieu of
notice (between 5 and 100) falls short of the Committee’s requirements. By
way of an example, the Committee has considered periods of 30 days for em-
ployees with up to 9 years’ service (Conclusions 2003, Bulgaria) and of 6
weeks for employees with between 11 and 15 years’ service (Conclusions
XIV-2, Italy) to be inadequate.

Conclusion

The Committee concludes that the situation in Greece is not in conformity
with Article 4 84 because manual workers with fewer than twenty years’ serv-
ice are not entitled to an adequate payment in lieu of notice.
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Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee notes that there have been no changes to the situation with
regard to the limitation of deductions from wages, which it has previously
considered to be in conformity with the Charter.

Conclusion

The Committee therefore concludes that the situation in Greece is in con-
formity with Article 4 §5 of the Charter.

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by Greece.

In its last conclusion, the Committee found Greece not to be in conformity
with Article 2 of the 1988 Additional Protocol to the Charter on the ground
that it had not been established that the great majority of workers was
granted an effective right to information and consultation within the under-
taking. The Committee asked what were the mechanisms of information and
consultation under the new legislation regarding employees under fixed-
term contracts and what was the proportion of workers out of the total work-
force covered by them.

The report states that no changes have occurred to the legislation governing
information and consultation of the employees with fixed-term contracts,
but it fails to provide information regarding the proportion of workers out of
the total workforce covered. The Committee therefore reiterates its question.

The report describes the role and functioning of the works council (Council
of the Employees) and states that the works council responsibilities re-
garding information and consultation of workers, are exercised only if there
is no trade union functioning in the enterprise and these issues are not
subject of a collective labour agreement. In its last conclusion the Com-
mittee held that trade unions thus have a monopoly on representing
workers for the purpose of information and consultation. This can lead to a
situation where a works council representing a majority of non-unionised
employees would be deprived of the right to be informed and
consulted, while this right would be granted to a trade union representing
only a minority of employees. The Committee further noted that despite the
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existence of legislation on works councils since 1988, very few works coun-
cils have actually been established in practice.

Legal framework

With the Presidential Decree 240/06 “On establishing a general framework
for informing and consulting employees”, the Directive 2002/14/EC of the Eu-
ropean Parliament and of the Council of 11th March 2002 was incorporated
into national law.

Scope

Article 2 of the Additional Protocol to the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
particularly ones that might have a significant impact on the employment
situation in their undertaking.

As the Committee has noted previously (Conclusions 2007), the minimum
framework which it has adopted for Article 2 of the Additional Protocol to the
Charter is Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002, the scope of which is restricted, according to the
choice made by member states, to undertakings with at least 50 employees
or establishments with at least 20 employees in any one EU member state.
Furthermore, when assessing compliance with Article 2 of the Additional
Protocol to the Charter, the Committee considers that all categories of em-
ployee (in other words all employees with an employment contract with an
undertaking, whatever their status, length of service or workplace) must be
taken into account when calculating the number of employees covered by
the right to information and consultation (Judgment of the European Court
of Justice of 18 January 2007 (Confédération générale du travail (CGT) and
Others, Case C-385/05).

Consequently, the Committee asks whether this is the scope of Greece’s leg-
islation, particularly as regards the calculation of these minimum thresholds.

Personal scope
The above-mentioned decree applies on:
—  establishments (“enterprises”) that employ at least 50 employees;

— undertakings that employ at least 50 employees.
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Lowest numbers of employed workers in the enterprise or under-
taking are specified according to the number of employees at the be-
ginning of the calendar month when the present article applies
independently of any possible changes in the number of employed
workers during the same month.

Material scope

Information and consultation cover:

information about the recent and likely future development of the ac-
tivities and of the economic condition of the undertaking or the enter-
prise;

information and consultation about the condition, the structure and
likely future development of the employment in the undertaking or
the enterprise, as well as the prevention measures probably foreseen,
especially in the case that employment is at risk;

information and consultation about decisions that may result in sub-
stantial changes as regards organisation of work or employment con-
tracts, including contracts that fall under the relevant provisions of
Law 1387/1983 “Controlling mass redundancies and other provisions”
(Official Gazette110/A") and of Presidential Decree 178/2002 (Official
Gazette 162/A’/2002) “Measures for the protection of the rights of em-
ployees in the case of transfer of undertakings, businesses or of parts
of businesses or undertakings”.

Information procedures are carried out at appropriate time, place and with
the appropriate content so that the representatives of the employees are
able to do the necessary examination and, possibly, prepare for consultation.

Rules and procedure

Consultation procedures are carried out:

at appropriate time, place and with the appropriate content;

at the proper level of management and representation depending on
the issues discussed;

on the basis of information provided by the employer and the opinion
presented by the representatives of the employees according to their
rights;

in a way that makes sure that the representatives of the employees can
meet the employer and can receive a justified reply to the opinion that
they have possibly presented;
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—  with a view of achieving an agreement as regards the decisions that
belong to the responsibilities of the employer and are mentioned in
paragraph 2, point c of this article.

—  Furthermore, the social partners may use an agreement in order to
freely and at any time specify at the proper level the practical details of
informing and consulting the employees.

Enforcement

Failure to comply with the obligations emanating from the provisions of the
decree results in the enforcement of administrative penalties in accordance
with Article 16 of Law 2639/1998.

To the employer who violates the provisions of the Labour Law with a justi-
fied act of the responsible Supervisor of Directorate of Labour Inspectorate
or of Centre for the Prevention from Professional Risks or of the Special
Labour Inspector who checked the case and after the employer has been
invited to provide explanations, is imposed:

— a fine for each violation, from five hundred euros (€500) up to fifty
thousand euros (€50 000);

—  temporary pause of the operation of the particular productive proce-
dure or of the department or of the departments or of the whole of the
enterprise or undertaking for a time interval up to 3 days.

In addition, with a decision of the Minister of Employment and Social Insur-
ance, it is possible, after a justified proposal of the competent Labour In-
spector, to impose on the employer a temporary pause of the operation for
atime interval longer than three days or even a permanent pause of the op-
eration of the particular productive procedure or of the department or of the
departments or of the whole of the enterprise or undertaking.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 3 of the Additional Protocol - Right of workers to take partin
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by Greece.
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The report clarifies that the right to participate in the improvement of
working conditions and the working environment is enjoyed by all em-
ployees without exception. All employees have the right to choose repre-
sentatives in connection with issues of regulation and improvement of their
working conditions in accordance with Sections 3 and 5 of the Presidential
Decree No. 17/1996 on Measures for the Improvement of the Safety and
Health of Employees at Work.

The report also specifies that while employees have the right to elect com-
mittees or representatives of employees this does not prevent them from
participating directly themselves in procedures for the regulation and im-
provement of their working conditions. Pursuant to Section 10 - entitled
“consultations and participation of employees” — of Presidential Decree
No. 17/1996, employers must ask for their employees’ opinion and facilitate
their participation in respect of any issue pertaining to health and safety at
work, in particular through consultations and the exercise of the right of em-
ployees or their representatives to make proposals. Therefore, the existence
of representatives is not a prerequisite for the enjoyment by employees of
their right to participate in the determination and improvement of working
conditions and the working environment. In addition, employers who fail to
comply with Section 10 of the aforementioned Presidential Decree face ad-
ministrative penalties (fine and temporary suspension of the enterprise’s ac-
tivities) as well as penal sanctions.

The Committee notes that the legal framework in place is satisfactory but
asks that the next report provide information sufficient for it to be able to
assess whether the great majority of employees enjoy in practice the right to
participate in the determination and improvement of working conditions
and the working environment within their undertaking.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Greece is in conformity with Article 3 of the Additional
Protocol to the European Social Charter.
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Chapter 7 - Conclusions concerning Articles 2, 5 and
6 of the Charter and Articles 2 and 3 of
the Additional Protocol in respect of
Hungary






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Hungary on 8 July 1999 and the
1988 Additional Protocol on 4 February 2004.> The time limit for submitting the
7th report (3rd report on the Additional Protocol) on the application of this
treaty to the Council of Europe was 31 October 2009. Hungary failed to submit
the report.

This report should have concerned the accepted provisions of the following
articles belonging to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),

—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the 1988 Addi-

tional Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe's
Internet site (www.coe.int/socialcharter).
2. Hungary ratified the Revised Charter on 20 April 2009.
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the 1988
Additional Protocol).

Hungary has accepted all the articles from this group, with the exception of
Article 4.

The applicable reference period was 1 January 2005 to 31 December 2008.

The Committee notes the failure of Hungary to respect its obligation, under
the Charter, to report on the implementation of this treaty. Under the cir-
cumstances the Committee was unable to reach any conclusions and it con-
siders that there is nothing to demonstrate that the situation as regards the
provisions concerned is in conformity with the Charter.

The next Hungarian report, which is the first on the Revised Charter, deals
with the accepted provisions of the following articles belonging to the
fourth thematic group “Children, families and migrants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19),

—  the right of workers with family responsibilities to equal opportunity
and treatment (Article 27),

—  theright to housing (Article 31).
The deadline for the report was 31 October 2010.
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and 6 of the Charter in respect of Iceland






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Iceland on 15 January 1976. The
time limit for submitting the 23rd report on the application of this treaty to the
Council of Europe was 31 October 2009 and Iceland submitted it on 9 October
2010.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Iceland has accepted all the articles from this group with the exception of
Article 2 §2, 2 §4 and Articles 2 and 3 of the Additional Protocol.

The applicable reference period was 1 January 2005 to 31 December 2008.
The present chapter on Iceland concerns 13 situations and contains:

— 8 conclusions of conformity: Articles 2 83,2 85,482,485,681,682,6
§3and 6 §4;

— 5 conclusions of non-conformity: Articles 2 81,4 §1,4 §3,4 84 and 5.

The next Icelandic report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by Iceland.

The report indicates that the only amendment during the reference period
to the Health and Safety at Work Act (No. 46/1980) was related to the inclu-
sion of doctors undergoing training within its scope. No changes are re-
ported to the working time provisions in collective agreements.

The Committee recalls from its previous conclusion (Conclusions XVIII-2) that
average working time per week, including overtime, should not exceed 48
hours. The reference period for calculating average working time is 6
months, but may be extended to 12 months by collective agreement when
there are objective or technical reasons, or in view of the special nature of the
jobs in question (Section 55 of the Act).
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In reply to the Committee, the report provides examples of jobs where the
reference period for averaging working hours can be extended up to 12
months. This includes jobs where there are seasonal peaks in work or fluctu-
ations in an industry due to for example weather conditions (in fishing) or
even market conditions.

Concerning the Committee’s question on what are the absolute limits on
daily and weekly working hours, the report makes reference to Article 53 of
the Act, which provides that workers should have at least 11 consecutive
hours of rest in each 24-hour period. Therefore, although there is no explicit
maximum working day, a 13-hour maximum can be derived from the appli-
cation of the 11-hour daily rest.

The report also mentions that pursuant to Article 53 of the Act the rest
period can be reduced to 8 hours by agreement between the social partners
if the nature of the work or particular working methods necessitates such
derogation. The statutory 11 hour rest period may also be derogated from in
cases of disruption of normal activities due to external causes, such as the
weather or other natural forces, accidents, power failure, malfunction in ma-
chinery, equipment or other device or other comparable unforeseeable
events.

The Committee finds that the reduction of the rest period to 8 hours may be
justified in situations aimed at avoiding substantial loss or damage when op-
erations are affected by external circumstances (weather, forces of nature,
accidents, power failures, breakdown of equipment, etc.).

However, as regards the reduction of the rest period by agreement between
the social partners, it considers that the Act gives social partners too much
freedom in this area. The Committee notes that social partners will be able to
agree on an extension of daily working hours to 16 hours (by reducing the
rest period to 8 hours), subject to the only condition that “the nature of the
work or particular working methods requires this”. It recalls in this respect
from information previously submitted by the Government some examples
of activities where the social partners can reduce the rest period, such as shift
work, security duties, agriculture and salvaging operations.

Accordingly, the Committee considers that the Act gives too broad a margin
of discretion to the social partners in determining sectors of activity where
working time can be extended to 16 hours. It recalls that working time
should in no circumstances go up to 16 hours per day, and therefore con-
siders, irrespective of the fact that the Act foresees compensatory rest when
the daily rest time is shortened, that the situation is in breach of Article 2 §1
of the Charter on this point.
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In its previous conclusion (Conclusions XVIII-2) the Committee also found
that the situation was not in conformity with Article 2 §1 because working
hours for seamen could reach up to 72 hours per week. There have been no
changes to the situation, and, under the Seamen’s Act (No. 35/1985) the
working time limits continue being 14 hours per day or 72 hours per week.
The report again states that such regulations are in line with relevant Com-
munity directives and other international instruments.

The Committee refers to its Introductory Observation on the relationship
between European Union Law and the European Social Charter in Complaint
No. 55/2009, Confédération générale du travail (CGT) v. France, decision on
the merits of 23 June 2010, paragraph 38. It reiterates that the fact that a do-
mestic regulation reproduces or is inspired on a European Union Directive
can not prejudge its conformity with the Charter. Therefore, given that
weekly working time of more than 60 hours is too long to be considered as
reasonable under Article 2 §1 of the Charter, the Committee reiterates its
conclusion of non-conformity on this ground.

The Committee notes that average actual working hours in 2008 stood at
41.4 hours, which is a slight decrease from the previous reference period.

The Committee asks that the next report provides information on the super-
vision of working time regulations by the Labour Inspection, including the
number of breaches identified and penalties imposed in this area.

Conclusion

The Committee concludes that the situation in Iceland is not in conformity
with Article 2 §1 of the Revised Charter on the grounds that:

— thesocial partners can agree to extend daily working time to 16 hours
in various occupations;

— working hours for seamen may go up to 72 hours per week.

Article 2 - Right to just conditions of work

Paragraph 3 - Annual holiday with pay
The Committee takes note of the information contained in the report sub-
mitted by Iceland .

Under collective agreements concluded in 2008 between the Icelandic Con-
federation of Labour (ASI) and the Confederation of Icelandic Employers (SA),
the annual leave has been increased. Under the agreements, the duration of
leave was extended to 30 days after 10 years working in the same company,
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27 days after five years working in the same company and 25 days after five
years of working in the same profession.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules on the postponement of annual leave. The report
states that according the Holiday Allowance Act N° 30/1987, that if a worker
is not able to take scheduled leave during the period 2 May to 15 September
due to illness or accident the worker may, subject to the presentation of a
medical certificate, take the leave at another time, however not later than 31
May in the following year.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 5 - Weekly rest period
The Committee takes note of the information contained in the report sub-
mitted by Iceland .

It notes that there have been no changes to the situation which it has previ-
ously found to be in conformity with the Charter. The Committee asks that
the next report provides a full and up-to-date description of the situation in
law and practice in respect of Article 2 §5.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 2 §5 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Iceland .

The report states that the minim wages in Iceland, as well as other working
terms, are determined in collective agreements between the social partners.
Each collective agreement specifies the minimum wages for the particular
occupation group and applies to all employees in the relevant occupation.
The Committee notes from the report that between 2004 and 2007 the

135



Conclusions XIX-3: Iceland - Article 4

wages in Iceland rose overall by 30%. Further, the purchasing power of the
minimum wage taken together with the lump-sum payments increased in
the reference period.

According to the report, the minimum monthly wage of unskilled workers
on the Icelandic labour market amounted to ISK 98 904 in January 2005
(€1 190 at the relevant time) and ISK 137 752 (€1 502) in January 2008. The
report also provides the amounts of minimum and average monthly wages
after deduction of pension-fund premiums and taxes. Net minimum wage
represented ISK 87 445 (€1 052) in 2005 and 119 039 (€1 298) in 2008.

The report provides two kinds of average wages, namely average daytime
wage and average aggregate wage. In its previous conclusion the Com-
mittee decided to take the aggregate average wage (which is higher than
the average daytime wage) as the reference wage, since it represented the
total income on which the income tax was based and therefore, in the Com-
mittee’s view, better represented the national cross-sector average. Conse-
quently, in the present conclusion the Committee made the comparison
with the net aggregate average wage, which amounted to ISK 234 559
(€2 823) in 2005 and ISK 314 192 (€3 426) in 2008. The Committee notes that
in 2005 the net minimum wage represented 37.3% of the aggregate net
average wage and 37.9% in 2008. (The proportion to the net average
daytime wage is higher and equals 45.8% and 47% respectively). The Com-
mittee notes that this relationship is not in conformity with Article 4 §1 of the
Charter.

In its previous conclusion the Committee asked whether the lump-sum sup-
plements agreed in collective agreements paid to workers on a minimum
wage, such as December supplement and holiday pay supplement, were in-
cluded in the figures on net minimum wage provided in the report. In this
connection the Committee notes from the report that the December supple-
ment and the holiday supplement are not only paid to minimum wage
earners. Those supplements constitute fixed amounts and are not related to
an employee’s wage. According to the report, the December supplement
and the holiday pay supplement were included in the calculations of the
minimum and average wages.

The Committee recalls that to be considered fair, a net minimum wage
should amount to no less than 60% of a net average wage. If the wage lies
between 50% and 60%, a state is asked to demonstrate that the wage is suf-
ficient for a decent standard of living, e.g. by providing detailed information
on the cost of living. However, a net wage which is less than half the net na-
tional average wage will be deemed to be unfair and therefore the situation
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of the Party concerned will not be in conformity with Article 4 §1. Therefore,
the Committee holds that the minimum net wage in Iceland is not fair as it
falls too far below the average wage.

The Committee observes, however, that the proportion between minimum
and average wages is considerably lower for this reference period compared
to the previous one. It notes in this regard that the figures provided in the
present report concerning net wages, insofar as they cover previous refer-
ence period, differ significantly from those provided in the last report. The
Committee therefore asks for a clarification of this divergence, in particular
what was the method used in both reports to calculate net wages.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Iceland is not in conformity with Article 4 §1 of the Char-
ter on the ground that the minimum wage is not fair.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee notes from the Icelandic report that there have been no
changes in the situation which was previously considered to be in con-
formity (Conclusions XVIII-2).

As the most recent detailed information on the situation dates back from the
period 1993-1996, the Committee reiterates its request that the next report
provide a full and up-to-date description of the situation in law and practice
in respect of Article 4 §2.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Iceland is in conformity with Article 4 §2 of the Charter.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

The Committee takes note of the information in the Icelandic report.

A new Act (10/2008) on the equal status and rights of women and men came
into force on 18 March 2008. It replaces the Act on the same subject adopted
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in 2000. The Act of 2008 reiterates companies’ obligations with regard to
gender equality in the areas of pay, working conditions, vocational training
and leave. New supervisory and disciplinary powers have been assigned to
the Centre for Gender Equality. Employees are now permitted to disclose in-
formation on their wages outside the company. As a result of these meas-
ures, the independence of the committee that deals with complaints on
gender-related issues has been enhanced; its decisions are now binding and
its investigation and information-gathering powers have been extended.

In 2007, the Minister of Social Affairs and the Minister of Finance established
three committees which were asked to look into the situation and propose
measures to bridge the gender pay-gap. Since February 2008, collective
agreements negotiated in the private sector have referred specifically to
gender equality and the development of gender equality policies by the
companies concerned. In October 2008, the Minister of Social Affairs and
Social Security, the Confederation of Icelandic Employers and the Icelandic
Confederation of Labour adopted a declaration in which they undertook to
adopt equal pay standards.

Legal Protection

Under the new legislation, the Complaints Committee on Gender Equality
consists of three lawyers, all appointed by the Supreme Court of Iceland. The
Committee now gives binding decisions whereas previously it could only
issue non-binding opinions. No other authority may give it instructions and
its decisions may only be contested in a court of law. In this event, the Com-
mittee may, at either party’s request, postpone the legal effects of its deci-
sions. Individuals, companies, institutions and non-governmental
organisations may submit a case to the Committee on their own or their
members’ behalf. The Centre for Gender Equality may also refer cases to it.
Under the new Act, complainants are allowed to ask the Centre to ensure
that the Committee’s decisions are fully complied with. In this connection,
the Centre will, where necessary, issue instructions to the party concerned
with regard to the reparation measures decided on by the Committee. If the
instruction is ignored, the Centre may decide to impose a fine until the Com-
mittee’s decision is implemented. Under the new legislation, the Committee
is entitled, after consulting the complainant, to refer the case for arbitration
by the Centre. This applies to cases in which a result may be reached more
quickly without infringing the complainant’s rights. The Committee may also
decide that a party found to have violated the law must pay the com-
plainant’s costs. The Committee gave eight rulings in 2005, sixteen in 2006,
five in 2007 and nine in 2008. During the period from 2005 to 2008, the
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Supreme Court gave three judgments on gender equality cases (on the basis
of the Act of 2000). They all related to job appointments and in only one was
there found to have been an infringement of the law.

Comparison of Salaries

The Committee points out that the right of women and men to “equal pay for
work of equal value” must be expressly provided for in legally binding
form (Conclusions XV-2). As comparisons need to be made in order to deter-
mine whether women and men really do receive equal pay, the Committee
has consistently found that “the possibility to look outside an enterprise for
an appropriate comparison should exist where necessary” (Conclusions XIII-
1). It considers that the possibility of looking outside the enterprise for ap-
propriate comparisons is of fundamental importance in those exceptional
cases when it is necessary “for a system of objective job evaluation to be ef-
ficient in certain circumstances, in particular in enterprises where the work-
force is largely, or even exclusively, female” (Conclusions XIII-5).

Based on the information provided by the Icelandic authorities, the Com-
mittee notes the following: the new Act of 2008 authorizes pay comparisons
with regard to the same employer but not between employers; wages are
dependent on firms’ financial results. Consequently, the Committee con-
siders that the situation is not in conformity with the Charter on this point,
nonetheless that in practice, according to the information provided by the
Icelandic authorities, when the social partners negotiated wages and
adopted collective agreements by sector, they took account of the situation
in other firms.

Studies on equal pay

With regard to the Committee’s request for other studies to be conducted,
particularly with a view to collecting reliable data to be able to determine
whether qualifications have an impact on the scale of the pay gap between
women and men, the Icelandic report refers to the following items:

”

—  thesurvey on “Wage Formation and Gender-Based Wage Differentials
(Launamyndun og kynbundinn launamunur), conducted in 2006 by
Capacent Gallup for the Ministry of Social Affairs (the previous survey
had been carried out in 1994);

—  surveys carried out by the trade unions among their own members
(autumn 2006);
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—  research launched by Statistics Iceland in February 2008 on the main
methods that scientific theories on gender-based wage differences
have formulated;

— the findings of a survey on gender-based wage differences for the
period 2000-2007 published by Statistics Iceland in 2010;

— aresearch project on the wage gap launched in 2007 by the Centre for
Gender Equality in collaboration with the Ministry of Social Affairs in
connection with the European Year of Equal Opportunities for All;

— asurvey on gender-based wage differences carried out by the Univer-
sity of Iceland in 2008 at the request of the Ministry of Social Affairs.

The latter survey, which covered the entire national labour market, showed
that the overall wage gap is 16.3%. The difference is greater among people
working in the private sector and even greater among those employed
outside the greater capital area. In the public sector, no significant gender-
based wage difference was measured among employees with primary
school education and university education. However, there were significant
differences among employees with secondary school education.

Retaliatory dismissal

The Committee points out that in the event of retaliatory dismissal, repara-
tion must, in principle, take the form of reinstatement in the same or a similar
post. Where this is not possible or not desired by the employee, financial
compensation may be acceptable, but only if it is of a sufficient amount to
deter the employer and to compensate the worker (see, in particular, Conclu-
sions VIl and VIII, Denmark; Conclusions XIII-5, general observation; Conclu-
sions XIV-2, Luxembourg and Iceland).

The Gender Equality Act of 2008 reiterates that employers are prohibited
from dismissing workers who have filed complaints or instituted court pro-
ceedings under the Act. Employers are also required to ensure that em-
ployees will not be disadvantaged in their employment conditions because
they have made a complaint. Employers who wilfully or negligently violate
the provisions of the Act are required to pay compensatory damages under
the general rules and possibly compensation for non-pecuniary damage.
There is no statutory ceiling on compensatory damages, the amount of
which is determined by the court.

The report states that Icelandic law does not address the rights of individuals
who believe that their rights to demand reinstatement with the same em-
ployer have been violated. The Committee notes that the report states that
although the courts do not in practice order reinstatement this is not to say
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that they may do so or will not do so in the future. However, it considers that
this is not sufficient to bring the law of Iceland into compliance with the
Charter on this point.

Conclusion

The Committee concludes that the situation in Iceland is not in conformity
with Article 4 §3 of the Charter on the grounds that:

— legislation does not permit pay comparisons to determine whether
there is equal pay for equal work or work of equal value beyond a
single employer;

— law makes no provision for declaring a dismissal null and void and/or
reinstating an employee in the event of a retaliatory dismissal con-
nected with a claim for equal pay.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information contained in the report sub-
mitted by Iceland .

In its last conclusion the Committee found that the situation in Iceland was
not in conformity with Article 4 §4 of the Charter on the ground that the two
weeks’ notice period in the collective agreement between the Confederation
of Icelandic Employers and Skilled Construction and Industrial workers, for
employees with more than six months’ service, was not reasonable.

The present report does not provide information allowing the Committee to
assess whether the situation has changed since the previous conclusion. In-
stead, the report describes the employee’s right to know the reason for the
termination of his/her employment. In the absence of any relevant informa-
tion, the Committee requests the Icelandic authorities to address these
matters fully in the next report. In the meantime, it renews its finding of non-
conformity.

Conclusion

The Committee concludes that the situation in Iceland is not in conformity
with Article 4 §4 of the Charter on the ground that the two weeks' notice pe-
riod for employees with more than six months’ service, covered by the col-
lective agreement between the Confederation of Icelandic Employers and
Skilled Construction and Industrial workers, is not reasonable.

141



Conclusions XIX-3: Iceland - Article 4

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee notes from the Icelandic report that there have been no
changes in the situation which was previously considered to be in con-
formity (Conclusions XVIII-2).

As the most recent reports have not submitted any information, the Com-
mittee requests that the next report provide a full and up-to-date descrip-
tion of the situation in law and practice in respect of Article 4 §5.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 4 §5 of the Charter.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Iceland.

In its previous conclusion (Conclusions XVIII-1) the Committee took note of
the amendment to Article 74 of the Constitution on freedom of association
but considered that, in the absence of any case law to the contrary, it had not
been established that the changes made to the Constitution protected the
negative freedom of association of a scope large enough to avoid an obliga-
tion to belong to a trade union being imposed by a closed shop or priority
clauses in collective agreements.

The report states that it is prohibited to oblige workers to join trade unions
or other associations, in line with the judgment of the European Court of
Human Rights of 30 June 1993 (Sigurdur A. Sigurjénsson v. Iceland) which
found a violation of Article 11 of the European Convention of Human Rights
on the ground that Act No. 77/1980 obliged taxi-drivers to be members of
trade unions in their profession - this is reflected in the explanatory memo-
randum of the law which amended Article 74 of the Constitution. However,
the report differentiates such cases from those where priority clauses are
agreed on by trade unions and employers as part of collective bargaining.

The report indicates that priority rights, which result from priority clauses,
mean that the employer undertakes to accept union members in preference
to non-unionised workers as long as they are available. The report states that
the Constitutional Committee of the Parliament considers that priority
clauses contained in collective agreements do not entail compulsory mem-
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bership of the type covered by Article 74 of the Constitution, which was not
intended to change the legal situation prevailing on the labour market as
regards priority clauses. This was confirmed by the Labour Court in a judg-
ment of 28 May 2002 where the court considered that priority clauses were
not in contradiction with Article 74 of the Constitution. The Labour Court un-
derlined that nothing prevented other trade unions than the one which ben-
efits from a priority clause to negotiate priority clauses for their own
members. In a judgment of 23 January 2007 the Labour Court held that the
amendment to Article 74 was not meant to alter the situation of the labour
market as regards priority clauses. The Labour Court also stated that priority
rights apply not only to recruitment by also to termination of employment.

The Committee considers that such priority clauses constitute a serious in-
terference with the right not to join trade unions as non-unionised workers
find themselves in a clearly disadvantageous position on the labour market
compared to workers belonging to trade unions having negotiated priority
clauses for their members. The report indicates that it is the Government’s
position that intervention by way of legislation or measures aiming to pro-
hibit priority clauses in collective agreements would risk jeopardising the
stability of the labour market. Arguing that these clauses are the result of
agreements freely reached by employers and unions and are long-standing
practice, the Government appears to leave it to the social partners them-
selves to stop having recourse to them. The Committee, however, considers
that, ultimately, it remains for the Government to ensure conformity of the
national situation with the Charter. For this reason it asks what concrete
steps are taken to encourage social partners not to have recourse to priority
clauses anymore and whether a decrease has been noted as a result of such
action. In the meantime, and given the current state of legislation and case
law as described in the report, the Committee still cannot consider the situ-
ation to be in conformity with Article 5 by reason of the existence of such pri-
ority clauses.

Conclusion

The Committee concludes that the situation in Iceland is not in conformity
with Article 5 of the Charter on the ground that the existence of priority
clauses in collective agreements which give priority to members of certain
trade unions in respect of recruitment and termination of employment in-
fringes the right not to join trade unions.
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Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee notes from the report submitted by Iceland and all the infor-
mation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §1 of the
Charter. It asks that the next report provide a full and up-to-date description
of the situation.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 6 §1 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee notes from the report submitted by Iceland and all the infor-
mation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §2 of the
Charter. It asks that the next report provide a full and up-to-date description
of the situation.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by Iceland and all the infor-
mation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 83 of the
Charter.

Conclusion

The Committee concludes that the situation in Iceland is in conformity with
Article 6 §3 of the Charter.

144



Conclusions XIX-3: Iceland - Article 6

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Iceland .

Who is entitled to take collective action?

Under Section 14 of Act No. 80/1938 only trade unions have the right to call
a strike. However there are no formal conditions for the establishment of
trade unions in Iceland. The Committee previously considered that the situ-
ation in this regard was in conformity with Article 6 §4 of the Charter. There
has been no change to this situation.

Restrictions to the right to strike

The Committee notes that according to the report there were no Govern-
ment interventions to terminate strikes during the reference period.

The Committee previously sought clarification whether the right to strike for
civil servants was now guaranteed in the context of any negotiation
between employers and employees in order to settle a collective dispute and
was no longer limited to situations where the strike is aimed at the conclu-
sion of a collective agreement. Meanwhile, it reserved its position on this
point. The report confirms that the changes made mean that civil servants
may strike

Procedural requirements

The Committee previously found the situation to be in conformity in this
respect (Conclusions XVIII-1) but asks the next report to provide updated in-
formation on procedural requirements before a strike can take place.

Consequences of a strike

The Committee previously found the situation to be in conformity in this
respect (Conclusions XVIII-1) but asks the next report to provide updated in-
formation on the consequences of a strike.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Iceland is in conformity with Article 6 §4 of the Charter.
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Chapter 9 - Conclusions concerning Articles 5 and 6
of the Charter in respect of Latvia






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Latvia on 31 January 2002. The time
limit for submitting the 5th report on the application of this treaty to the Council
of Europe was 31 October 2009 and Latvia submitted it on 30 October 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Latvia has accepted Articles 5 and 6 from this group.

The reference period was 1 January 2005 to 31 December 2008.
The present chapter concerns 5 situations and contains:

— 3 cases of conformity: Articles 6 §1,6 §3 and 6 §4;

— 2 cases of non-conformity: Articles 5 and 6 §2.

The next Latvian report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Latvia.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions. It will therefore only consider recent
developments and additional information in this conclusion.

Forming trade unions and employer associations

In its last conclusions (Conclusions XVII-2 and XVIII-2) the Committee held
that the situation was not in compliance with Article 5 because “the high
number of members required to form a trade union constitutes an unreason-
able obstacle to the right to organise”. Under Section 3 of the Trade Union
Act a minimum of 50 members or at least a quarter of the employees of an
undertaking, organisation, profession or industry are necessary for the es-
tablishment of a trade union. The report indicates that the situation re-
mained unchanged during the reference period but that the possibility of
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amending the Trade Union Act on this issue is being considered. The Com-
mittee sees no reason to depart from its finding of non-conformity on the
ground of the high number of members required to form a trade union. At
the same time, in view of the information provided, it asks to be kept in-
formed of developments in this area.

Freedom to join or not to join a trade union

The Committee already noted that the Employment Act 2001 protects
workers against dismissal, disciplinary sanctions, discrimination in working
conditions and pay or any other form of discrimination based trade union
membership or intention to join a union. It asked for further information on
remedies and the nature and scale of the penalties to which employers are
liable in such cases of discrimination. The report indicates that according to
Section 41 §1 of the Administrative Violations Code “in the case of a violation
of regulatory enactments regulating employment legal relations relating ...
a warning shall be issued or a fine shall be imposed on the employer - for a
natural person or an official in an amount from LVL 25 up to LVL 250, and for
a legal person from LVL 50 up to LVL 750" If an employer commits the same
offence within a year after the imposition of a first administrative sanction, a
fine shall be imposed on him, of an amount ranging from LVL 250 to LVL 500
for a natural person and from LVL 750 to LVL 2000 for a legal person.

In addition, employees have the right to request compensation, both for pe-
cuniary and non-pecuniary damage, in cases of discrimination based on
union membership; in case of dispute, the competent court will rule on the
amount to paid for non-pecuniary damage (Section 29 of the Labour Act).
The Committee already stated that domestic law must make provision for
compensation that is adequate and proportionate to the harm suffered by
the victim (Conclusions 2004, Bulgaria). Accordingly, in light of the insuffi-
ciently precise information furnished, it asks for further information on the
amounts that can be awarded by domestic courts in case of discrimination
based on trade union membership. Should this information not be provided
in the next report, there will be nothing to establish that the situation is in
conformity with Article 5 on this aspect.

In reply to the Committee’s question as to whether there was a shift of the
burden of proof in favour of workers alleging discrimination based on trade
union membership, the reportindicates that Section 9 of the Labour Act pro-
vides that it is for the employer to prove that the employee has not been
punished or has not been submitted to adverse treatment linked to the ex-
ercise of his rights, including the right to organise which is guaranteed by
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Section 8 of this Act. The Committee considers the situation to be in con-
formity with the Charter on this point.

Personal scope

As regards the right to organise of retired and unemployed workers, the
report indicates that the Associations and Foundations Act allows retired
and unemployed workers to form associations to defend their interests. It
further adds that, while retired workers are not allowed to form trade unions
in accordance with Section 2 of the Trade Union Act, it does not prevent
unions from having retired workers as members. The Committee considers
that organisations of retired and unemployed workers, irrespective of their
status, should have access to consultation procedures open to trade unions
in which they are formally consulted on public policies or legislative devel-
opments that may affect retired or unemployed workers. The Committee
therefore asks the next report to indicate whether the associations of unem-
ployed and retired workers which exist in Latvia are entitled to participate in
consultation procedures which are concerned with public policies of legisla-
tive developments which can affect their situation.

As regards police staff, the report states that as from 1 January 2006 they are
entitled to establish and join trade unions and enjoy union prerogatives
(Police Act of 2005). The Committee therefore concludes that the situation is
now in conformity with Article 5 in this respect.

Conclusion

The Committee concludes that the situation in Latvia is not in conformity
with Article 5 of the Charter on the ground that a minimum of 50 members
or at least one quarter of the employees of an undertaking are required to
form a trade union, which is an excessive restriction on the right to organise.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by Latvia.

The Committee recalls that in its previous conclusions (Conclusions XVII-1
and XVIII-1), it held the mechanisms for joint consultation in Latvia to be in
conformity with Article 6 §1 of the Charter. It however asked for further infor-
mation on envisaged developments. It will therefore only consider recent
developments and additional information in this conclusion.
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Levels of joint consultation

As to joint consultation at the national level, the report informs that in Sep-
tember 2005 the Regulation of the National Tripartite Cooperation Council
(NTCC) was amended and that further to such amendments each partici-
pating party in the NTCC nominates nine representatives, including inter alia
a chairman or a chairwoman of each participating party and its substitute in
the NTCC. Either chairperson is entitled to initiate the convocation of the
NTCC. In 2006, three new sub-councils started work within the NTCC respec-
tively on environmental protection; regional development and transport,
communications and information technologies.

In 2007 a new general agreement on social dialogue was signed by the
Latvian Free Trade Union Confederation (Latvijas Brivo arodbiedribu savie-
niba, LBAS), the Employers’ Confederation of Latvia and the Government
with a view to strengthening social dialogue at the national level between
employers and employees as well as negotiations with the Saeima (Latvian
Parliament), the Cabinet of Ministers and municipalities.

As to joint consultation at the sectoral level, the Committee notes the efforts
undertaken by the Government to encourage such consultation.

Matters for joint consultation

The Committee understands that joint consultation between employers and
employees or the organisations that represent them may take place on all
matters of mutual interest, particularly productivity, efficiency, industrial
health, safety and welfare, working conditions, etc. It wishes the next report
to provide information showing that all these matters are indeed covered by
the consultations.

Conclusion
The Committee concludes that the situation in Latvia is in conformity with

Article 6 §1 of the Charter.
Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Latvia.
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Legislative framework

The Committee refers to it previous conclusions (Conclusions XVII-1 and
XVIII-1) for a description of the rules governing collective bargaining in the
private and in the public sector and recalls that it previously deferred its con-
clusions pending receipt of information on measures taken by the Govern-
ment to promote collective negotiations and clarifications on the rules
governing collective negotiations in the public service.

Conclusion of collective agreements

The Committee notes from the report that the number of collective agree-
ments decreased during the reference period from 2033 in 2005 to 1921 in
2008.

The Committee recalls that if the spontaneous development of collective
bargaining is not sufficient, positive measures should be taken to facilitate
and encourage the conclusion of collective agreements. Whatever the pro-
cedures put in place are, collective bargaining should remain free and volun-
tary (Conclusions |, Statement of Interpretation on Article 6 §2).

The Committee notes that on 4 July 2006 the Cabinet of Ministers of the Re-
public of Latvia adopted the National Development Plan for 2007-2013,
which, inter alia acknowledges the fundamental role of social dialogue and
encourages social partners to bargain collectively to implement the Plan.
The Committee asks the next report to include information on the role effec-
tively played by social partners in the implementation of the Plan. It also re-
quests the Government to indicate what other measures it has taken or plans
to take to facilitate and encourage the conclusion of collective agreements.

Meanwhile, it however notes from statistics from the European industrial re-
lations observatory (ERIO) and the European trade union institute (ETUI)’that
it is estimated that approximately 20% of the workforce is covered by collec-
tive agreements. The Committee considers this coverage to be too weak and
thus not in conformity with Article 6 §2 of the Revised Charter.

Public sector

The report informs that on 20 December 2005 the Cabinet of Ministers
adopted Regulation No 995 “On the System of Work Remuneration and
Qualification Levels of Civil Servants, Employees and Officials of Institutions
of Direct Administration and Employees of the Central Electoral Commission

2. Figures available at: http://www.eurofound.europa.eu/eiro/country/latvia_1.htm and
http://www.worker-participation.eu/Systemes-nationaux/Pays/Lettonie.
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and the Central Land Commission, as well as Allowances and Compensation
for Civil Servants” According to the report, these regulations state the
maximum acceptable amount of allowances and bonuses for civil servants
and state officials, whose employment relationship is otherwise regulated
through collective agreements.

The report also indicates that on 1 January 2009 the Law “On Remuneration
of State and Local Government Institutions’ Officials and Employees in 2009”
came into force. It applies not only to the state and local government institu-
tions, but also to the state and local government enterprises. The report
points out that the purpose of this law is to diminish all expenses concerning
remuneration of state and local government institutions’ officials and em-
ployees in 2009.

According to a source other than the national report?, collective bargaining
in the public administration is a formal procedure with no real substance,
since all employment conditions are fixed by law.

The Committee asks the Government to comment on the above statement.
It reiterates that to be in compliance with Article 6 §2 of the Charter civil serv-
ants should be entitled to participate in the processes that result in the de-
termination of the regulations applicable to them (Conclusions lll, Germany).
It thus also asks the next report to contain examples of collective bargaining
in the public sector. Meanwhile, it reserves its position in this regard.

Conclusion

The Committee concludes that the situation in Latvia is not in conformity
with Article 6 §2 of the Charter on the ground that coverage of workers by
collective agreements is weak.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by Latvia, and all the infor-
mation at its disposal that there have been no changes to the situation,
which it has previously considered to be in conformity with Article 6 §3 of
the Charter. It asks that the next report provide a full and up-to-date descrip-
tion of the situation.

3. 2009 ITUC Survey of violations of trade union rights available at: http://survey09.ituc-
csi.org/survey.php?IDContinent=4&IDCountry=LVA&Lang=EN.

155



Conclusions XIX-3: Latvia — Article 6

Conclusion

The Committee concludes that the situation in Latvia is in conformity with
Article 6 §3 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Latvia.

Meaning of collective action - Permitted objectives of collective action

The Committee assessed the meaning and the permitted objectives of col-
lective action in its previous conclusion on Article 6 §4 of the Charter (Con-
clusions XVII-2, pp. 483-487) and found the situation to be in conformity with
the requirements of the Charter.

Who is entitled to take collective action?

The Committee previously concluded that the situation in Latvia was not in
conformity with Article 6 §4 of the Charter, on the ground that the statutory
majority required to call a strike was such that the exercise of the right to
strike was excessively limited (three-quarters of the employees/ trade union
members required to be present at meeting and three quarters having to
vote in favour of a strike).

Amendments to the relevant parts of the Strike Act were adopted by the Par-
liament on 10 November 2005. The amended provisions now stipulate that
decisions regarding the declaration of a strike shall be taken by a simple ma-
jority vote at a general meeting in which at least half of the members of the
respective trade union or the employees of the respective undertaking par-
ticipate.

The Committee finds that the situation is now in conformity with the Charter
in this respect.

Restrictions on the right to take collective action

The Committee noted (Conclusions XVII-2, XVIII-2) that Section 17 of the
Strike Act requires employers and strike committees to guarantee a
minimum service when strikes are called in services, undertakings, organisa-
tions and institutions necessary to the community, where the interruption of
activity could threaten national security or the security, health or life of the
entire population, certain groups of inhabitants or particular individuals. The
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services considered to be necessary to the community are medical and
emergency care, public transport, drinking water supplies, electricity and
gas production and supply, air traffic control, safety of transport, refuse and
sewage collection and treatment, storage, use and monitoring of radioactive
substances and waste and civil defence.

The Committee considered that such restriction is prescribed by law and
may serve a legitimate purpose within the meaning of Article 31 of the
Charter

It asked the next report to provide further examples of minimum services es-
tablished during strike action in the aforementioned sectors, if any. The
report provides information on minimum services to be guaranteed during
a strike in the public transport sector; a network of routes to educational es-
tablishments, healthcare establishments, and to state an local government
office during opening hours. Employers and strikes committees are required
to not later than three days before the beginning of a strike agree the
minimum service to be carried out and the employees designated to work.

Procedural requirements pertaining to collective action

The Committee assessed the procedural requirements prior to collective
action in its previous conclusions on Article 6 §4 of the Charter (Conclusions
XVII-2, pp. 483-487) and found the situation to be in conformity with the re-
quirements of the Charter.

Amendments to the Strike Law were adopted on 10 November 2005 de-
creasing the notice period for the strike declaration to seven days (Article 28
of the Strike Law).

Conclusion

The Committee concludes that the situation in Latvia is in conformity with
Article 6 84 of the Charter.
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Chapter 10 - Conclusions concerning Articles 2,4, 5
and 6 of the Charter
in respect of Luxembourg






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Luxembourg on 10 October 1991.
The time limit for submitting the 13th report on the application of this treaty to
the Council of Europe was 31 October 2009. Luxembourg failed to submit it in
time, however parts of the report were submitted on 2 September 2010 (Article
2), 26 October 2010 (Article 4 §§1-4), 19 November 2010 (Article 6) and 2 De-
cember 2010 (Article 4 §5).

This report should have concerned the accepted provisions of the following
articles belonging to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

— theright to information and consultation (Article 2 of the 1988 Addi-
tional Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the 1988
Additional Protocol).

Luxembourg has accepted the articles from this group, with the exception of

Articles 4 84, 6 §4 and Articles 2 and 3 of the 1988 Additional Protocol.

The applicable reference period was 1 January 2005 to 31 December 2008.

The Committee considers that Luxembourg failed to respect its obligation,

under the Charter, to report on the implementation of this treaty in due time.

Under the circumstances the Committee was unable to reach any conclu-

sions and it considers that there is nothing to demonstrate that the situation

as regards the provisions concerned is in conformity with the Charter.

The next report by Luxembourg deals with the accepted provisions of the

following articles belonging to the fourth thematic group “Children, families

and migrants”:

—  theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

— the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.
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Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Poland on 25 June 1997. The time
limit for submitting the 9th report on the application of this treaty to the Council
of Europe was 31 October 2009 and Poland submitted it on 13 November 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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Poland has accepted all of these articles, with the exception of Articles 2 §2,
4 81, 6 §4 of the Charter and Article 2 and 3 of the Additional Protocol.

The reference period was 1 January 2005 to 31 December 2008.

The present chapter concerns 12 situations and contains:

— 7 cases of conformity: Articles 2 §3,2 §4,2 85,4 83,6 §1,6 82,6 §3;
— 5 cases of non-conformity: Articles 2 §1,4 §2,4 §4,4 85, 5.

The next Polish report deals with the accepted provisions of the following ar-
ticles belonging to the fourth thematic group “Children, families and mi-
grants”

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16)/

—  the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by Poland.

The report indicates that there have been no changes to the legal frame-
work, which was previously found not to be in conformity with the Charter.

It describes again the exact circumstances under which a working day may
be extended to 16 or 24 hours (namely for jobs such as surveillance of ma-
chines and guards), as well as the compensatory rest periods for work of this
type. The Committee recalls that daily working time should in no circum-
stances exceed sixteen hours per day, even in the context of the above-
mentioned occupations. The Committee therefore reiterates its conclusion
of non-conformity.

Moreover, the report mentions that during the reference period there has
been a sharp increase in the number of inspections by the Labour Inspec-
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torate in respect of working time. In 2007, 547 employers were inspected
(covering 86 000 workers), and 389 criminal fines were imposed.

Conclusion

The Committee concludes that the situation in Poland is not in conformity
with Article 2 §1 of the Charter on the ground that regulations permit daily
working time of more than 16 hours in various occupations.

Article 2 - Right to just conditions of work
Paragraph 3 — Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Poland.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules of postponement. Under Article 161 of the Labour
Code, leave must be granted to workers during the year in which they gained
the leave entitlement. Deferral of leave is granted only in exceptional circum-
stances, as prescribed by Articles 164 and 165 of the Labour Code, justifying
postponement of the deadline for leave. According to Article 168 of the
Labour Code, leave not taken in accordance with the leave calendar, or de-
termined in consultation with the employer, must be granted to workers not
later than the end of the first quarter of the following calendar year.

Conclusion

The Committee concludes that the situation in Poland is in conformity with
Article 2 §3 of the Charter.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Poland.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
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tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

Under Article 145 §1 of the Labour Code, workers employed under condi-
tions which are significantly harsh or detrimental to their health are entitled
to a reduction in working time that may be constituted by additional breaks
included in the working time, or by a reduction of working time. Article 145
§2 of the Labour Code provides that the list of activities considered arduous
or unhealthy shall be drawn up by the employer after consulting the workers
or their representatives and obtaining an opinion from the doctor in charge
of workers' preventive medical care. Collective agreements may also pre-
scribe a right to additional leave with pay for persons working under such
conditions.

In its previous conclusion (Conclusions XVIII-2), the Committee sought con-
firmation that workers employed in the ship building industry and the chem-
ical and pharmaceutical industry are entitled to reduced working time or
benefit from other measures reducing their exposure to risks. In reply to the
Committee’s question, the report confirms that workers employed in these
sectors receive a reduction in working time having regard to the specific
working conditions that obtain in each of the enterprises concerned.

Conclusion
The Committee concludes that the situation in Poland is in conformity with

Article 2 §4 of the Charter.
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Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Poland.

The report provides information on the measures taken by the Labour In-
spectorate to ensure compliance with the legislation as well as information
on the number of violations detected and the trends in violations.

The Committee asks that the next report provides a full and up-to-date de-
scription of the situation in law and practice in respect of Article 2 §5.

Conclusion

The Committee concludes that the situation in Poland is in conformity with
Article 2 §5 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Poland.

The report indicates that there have been no changes to the legal frame-
work, which was previously found not to be in conformity with the Charter.

The report states once again that an amendment to the Labour Code is
under consideration with a view to compensating overtime in the propor-
tion of 50% extra time off for employees that request this type of compensa-
tion. Likewise, an amendment to the Law on Public Service is also underway,
which foresees time off increased by 25% to compensate overtime work of
civil servants.

The Committee finds that these draft amendments would bring the situation
into conformity with the Charter. However, until they are adopted and enter
into force it reiterates its conclusion of non-conformity.

Finally, it asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.
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Conclusion

The Committee concludes that the situation in Poland is not in conformity
with Article 4 §2 of the Charter on the ground that time off granted to com-
pensate overtime is not sufficiently long.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

The Committee takes note of the information contained in the report sub-
mitted by Poland.

Legal basis

Under Article 112 of the Labour Code, all employees must have equal rights
and equal obligations, and this relates in particular to equality between
women and men. The principle of non-discrimination on grounds of sex is
crucial and this must be taken into account in all other labour legislation and
its interpretation.

According to the report a bill designed to transpose the relevant European
Union directives on equal treatment into Polish law was adopted by the
Cabinet Committee on 29 June 2009 and referred to the Cabinet. The Com-
mittee asks to be kept informed of future developments in relation to the
adoption of this bill, particularly as regards its content and the effects of its
adoption at national level.

In reply to the Committee’s question on how wages are fixed, the report
states that employers are required to apply Article 183C of the Labour Code,
which guarantees employees the right to equal pay for equal work or work
of equal value. Furthermore, under Articles 771 and 773, arrangements for
pay and the award of other work-related benefits must be established by
employers through collective agreements within their company or between
several companies or, in the case of employees of public sector employers,
through regulations of the Minister of Labour adopted at the request of the
relevant Minister. In companies employing at least 20 people, arrangements
for pay are set out in pay regulations. If the company is not covered by a col-
lective agreement or has no pay regulations, these arrangements are set out
directly in the individual employment contract. The Committee wishes to
know what methods are used to fix wages and if provision is made for pen-
alties in case the principle of equal pay is breached, particularly where indi-
vidual employment contracts are concerned.
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Disputes over equal pay

Although there is not very much case-law on equal pay for women and men,
the report outlines the main lines of the Supreme Court’s reasoning in cases
relating to breaches of the general principle of equal pay. For instance, in
judgment Il PK 154/05 of 15 March 2006, the Supreme Court ruled in relation
to professional duties performed on a post that was unique to the em-
ployer’s organisational set-up, that there was no real means of assessing and
comparing the wages for similar types of job (alleged infringement of Article
183C of the Labour Code). In a second judgment of 22 February 2007 (I PK
242/06), the Supreme Court ruled that, where different wages were paid to
employees doing the same job (Article 183C, paragraph 1 of the Labour
Code), employers were required to prove that the difference was based on
objective criteria (the end of paragraph 1 of Article 183B of the Labour Code).
Employers who use professional qualifications and length of service as cri-
teria must prove that these criteria are essential for the employees con-
cerned to carry out their tasks. Where the principle of non-discrimination in
the workplace has been breached, Article 183D provides that employers
must pay compensation, which must be no lower than a minimum amount
fixed in accordance with other provisions of the law. There is no upper limit
on the amount that the court may order them to pay. To ensure that com-
pensation provides sufficient reparation for employees and acts as a suffi-
cient deterrent for employers, the Committee asks for specific examples of
compensation awarded for breaches to the principle of equal pay. The Com-
mittee also asks whether domestic law provides for the burden of proof to be
shifted away from the employee in cases of alleged sexual discrimination.

Other measures taken to ensure equal pay treatment

Numerous factors account for the fact that there is still a wage gap between
women and men. Among the main ones are objective differences linked to
individuals (age, training, experience), jobs (profession, contract type or
working methods) or companies (sphere of activity or company size). The
Committee takes note of the two projects set up by the Ministry of Labour
and Social Policy which are to touch, among other things, the problem of the
wage gap, namely a project for the social and economic activation of women
at local and regional level, running from December 2008 to April 2011, and
another on reconciling women’s and men’s work and family roles, from
January 2009 to April 2011. These projects get the social partners, the public
employment services, employer organisations and trade unions more di-
rectly involved in action to combat sex discrimination in employment, in-
cluding wage discrimination.
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Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Poland is in conformity with Article 4 §3 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information in the Polish report.

The situation was found not to be in conformity with Article 4 84 in its pre-
vious conclusion (Conclusions XVIII-2) because the Labour Code made a dis-
tinction with regard to notice of termination of employment between
employees on fixed-term and permanent contracts. For employees on fixed-
term contracts the notice period was two weeks for those with over six
months’ service whereas, for employees on permanent contracts, the notice
period was two weeks for those with fewer than six months’ service, one
month for those with six months’ to three years’ service and three months for
those with over three years' service. However, fixed-term contracts could
only be terminated if they were negotiated for a period of over six months
and if the contracting parties had added a special termination clause.

The Committee notes from the report that that no changes have been made
toincrease the notice periods granted to employees on fixed-term contracts.

According to the report, the justification for this differentiation lies in Council
Directive 1999/70/EC of 28 June 1999 concerning the framework agreement
on fixed-term work concluded by ETUC, UNICE and CEEP, which, it claims,
allows the working conditions of employees on permanent contracts and
those on fixed-term contracts to differ in some respects provided that the
latter are covered by measures protecting them from abuses by their em-
ployers.

The Committee reiterates that the fact that a domestic regulation repro-
duces or is inspired on a European Union Directive can not prejudge its con-
formity with the Charter. Therefore, irrespective of whether Polish legislation
is in conformity or contravenes Directive 1999/70/EC, a separate assessment
on compliance with Article 4 §4 is carried out by the Committee.

Conclusion

The Committee concludes that the situation in Poland is not in conformity
with Article 4 §4 of the Charter on the ground that a two-week notice period
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granted to workers who's working relationships are terminated before the
end of the fixed-term contracts is not long enough.

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee takes note of the information in the Polish report.

The Committee notes from the report that there has been no change in the
situation as regards limitations on deductions from wages, which it previ-
ously found not to be in conformity with Article 4 §5 of the Charter. The Com-
mittee notes that after deductions employees must always earn at least 80%
of the minimum national wage (report of Governmental Committee on Con-
clusions XVIII-2). Nevertheless, it considers that after these deductions, the
incomes of employees with the lowest wages do not enable them to provide
properly for themselves or their dependants. The same applies to the rule
that the total amount of deductions may not exceed half the employee’s
wages or three-fifths in the case of the recovery of maintenance payments.

The report states that under the Labour Code, the financial penalties
imposed on employees for disciplinary offences or unjustified absences are
relatively low. Deductions from wages for such purposes may not exceed
one day’s wages and, in total, financial penalties may not exceed one-tenth
of the employee’s wage after the deductions referred to in Article 87, para-
graph 1, points 1 to 3 of the Labour Code.

Conclusion

The Committee concludes that the situation in Poland is not in conformity
with Article 4 §5 of the Charter on the ground that the wages of workers with
the lowest wages, after deductions, do not ensure means of subsistence for
themselves and their dependants.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Poland.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions. It will therefore only consider recent
developments and additional information in this conclusion.

173



Conclusions XIX-3: Poland - Article 5

Personal scope

The Committee previously ruled that Section 69 §4 of the 1998 Civil Service
Act, which prevents public officials from performing trade union functions,
impairs their right to organise. The report indicates that a new Act on civil
service was enacted in 2008 in replacement of the 1998 Act. According to
Section 67 §6 of the 2008 Act public officials are now able to undertake trade
unions functions. The only exception concerns senior civil servants exer-
cising public powers. Section 52 lists these civil servants. The Committee
notes that the ILO Committee of Experts for the Application of Conventions
and Recommendations had asked at the drafting stage of this Act that dep-
uties to the voivodeship veterinary offices, to the Office for Registration of
Medicinal Products, Medical Devices and Biocidal Products, and the Office
for Forest Seed Production be removed from the draft list of civil servants de-
prived of the right to exercise trade union functions.? However, the Com-
mittee notes that the text enacted does include these civil servants in above-
mentioned Section 52 of the 2008 Act. The Committee considers that de-
priving such categories of civil servants cannot be considered as justifiable,
and therefore finds that the situation is not in conformity with Article 5.

The Committee notes that the Internal Security Agency (ISA) is composed on
the one hand of staff who whilst not members of the armed forces are assim-
ilated to them and on the other of civilian staff. The former, in the same way
as members of the armed forces, do not enjoy the right to organise, whilst
the latter do. It examined in its last conclusion (Conclusions XVIII-1) the func-
tions of the ISA and found that it was indirectly involved in national defence.
It considered this restriction in the light of Article 31 of the Charter, which
permits restrictions on the right to organise if they are prescribed by law,
have a legitimate aim and are necessary in a democratic society. It noted that
the restriction is prescribed by law and pursued the legitimate of national se-
curity. However, it considered that simply removing ISA personnel’s right to
organise cannot be deemed proportionate to the legitimate aim pursued
and therefore cannot be considered necessary in a democratic society. It
found that the situation is not in compliance with Article 5 of the Charter. The
Committee asks whether ISA staff who cannot form or join trade unions are
entitled to form or join associations with a view to defending their social and
economic interests. However, in the meantime and since the report indicates

2. 1ILO Committee of Experts on the Application of Conventions and Recommendations
(CEACR): Individual Observation concerning Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87) (document No. 062009POL087, pub-
lished in 2009).
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that there has been no change in the situation, the Committee reiterates that
the situation is not in conformity with the Charter on this point.

As regards home workers, unemployed workers, and retired workers, the
report indicates that no changes have taken place and these categories do
not enjoy the right to form trade unions but can form associations (see Con-
clusions XVIII-1):

First, the Committee considers that there can be no satisfactory justifi-
cation to deprive altogether home workers of the right to form trade
unions and thus finds the situation in breach of Article 5.

Secondly, insofar as unemployed and retired workers are concerned,
the Committee notes that in Poland they can participate in existing
trade unions or form associations to further their specific interests. The
Committee considers that organisations of retired and unemployed
workers, irrespective of their status, should have access to consulta-
tion procedures open to trade unions in which they are formally con-
sulted on public policies or legislative developments that may affect
retired or unemployed workers. The Committee therefore asks the
next report to indicate whether the associations of unemployed and
retired workers which exist in Poland are entitled to participate in con-
sultation procedures which are concerned with public policies of leg-
islative developments which can affect their situation.

Conclusion

The Committee concludes that the situation in Poland is not in conformity
with Article 5 of the Charter on the grounds that:

some categories of civil servants (deputies to the voivodeship veteri-
nary offices, to the Office for Registration of Medicinal Products,
Medical Devices and Biocidal Products, and the Office for Forest Seed
Production) cannot perform trade union functions;

part of the staff of the Internal Security Agency do not enjoy the right
to organise;

home workers do not enjoy the right to form trade unions.

Article 6 - Right to bargain collectively

Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by Poland.
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It recalls that in its previous conclusions (Conclusions XV-1, XVI-I, XVII-1 and
XVIII-1), it held the mechanisms for joint consultation in Poland to be in con-
formity with Article 6 §1 of the Charter. In its last conclusion, it asked for
further information on:

— the introduction of legislation which was under discussion to imple-
ment the Directive of the European Parliament and of the Council
2002/14/EC establishing a general framework for informing and con-
sulting employees;

— joint consultation at the enterprise level outside the scope of the ne-
gotiation of collective agreements and in enterprises with no trade
union representation takes place.

In reply, the report indicates that legislation on information and consultation
of workers was indeed enacted on 7 April 2006 to implement the above
mentioned Directive. The report also points out that the establishment of
work councils and their functioning gave rise to several complaints and in-
spection which increased during the reference period (15 employers were
controlled in 2006 and 86 in 2008; a violation was found in 5 cases in 2006
and 24 in 2008).

The report also highlights that on 1 July 2008, the Constitutional Tribunal
(Trybunat Konstytucyjny) held that Article 4, paragraphs 1, 3 and 5 of the Law
of 7 April 2006 on information and consultation of workers was in contrast
with the Constitution. Consequently, on 22 May 2009 amending legislation
was adopted (outside the reference period). The Committee asks that the
next report to describe the amendments introduced and provide details on
the implementation of the law as amended.

Meanwhile, the Committee also notes from a source other than the national
report that employers often ignore the law that obliges them to consult
trade unions prior to taking decisions that affect workers. According to the
same source, the works council at the Factory of Motor Cars (Fabryka Samo-
chodoéw Osobowych) in Warsaw had its right to be informed and consulted
enforced via a court ruling. This set a precedent, and some 20 similar peti-
tions were brought before courts. The Committee asks the next report to
comment on the above statement and to up-date the Committee on the sit-
uation.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Poland is in conformity with Article 6 §1 of the Charter.
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Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Poland.

Legislative framework

The Committee refers to it previous conclusions (Conclusions XVII-1 and
XVIII-1) for a description of the rules governing collective bargaining in the
private and in the public sector and recalls that it held this framework to be
in conformity with Article 6 82 of the Charter (Conclusions XVIII-1). It
however had asked for clarifications concerning the applicable provisions in
between collective agreements and applicable rules in specific cases in the
public sector (for the latter see below).

The Committee takes note that during the period between termination of a
collective agreement and conclusion of a subsequent one, Article 77 of the
Labour Code applies. According to this provision, employers employing at
least 20 employees have to set out the modalities concerning remuneration
in their rules. Such rules have to be discussed with the work councils.

The Committee asks whether in practice this is the case and if not how em-
ployees may seek to have their rights guaranteed.

Conclusion of collective agreements

The Committee notes from the figures provided in the report that during the
reference period the number of collective agreements remained overall
stable.

It however also notes from other sources that it is estimated that about 30%
of the workforce is covered by collective agreements® and that where there
are no unions to take up the issue, pay and conditions are set unilaterally by
employers - subject to the national minimum wage.*

Furthermore, the Committee notes from ILO’ that a number of complaints
concerning employers’ refusal to negotiate in 2006 and 2007 were made.

3. See the country profile on Poland on the European industrial relations observatory on-
line (eironline) website: http://www.eurofound.europa.eu/eiro/country/poland_1.htm.

4. See the country profile on Poland by the European trade union institute available at:
http://www.worker-participation.eu/National-Industrial-Relations/Countries/Poland/
Collective-Bargaining.

5. CEACR: Individual Observation published in 2009 on Poland and ILO Convention No. 98
on the Right to Organise and Collective Bargaining.
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From information in the report it appears that most of these complaints were
solved due to interventions of the labour inspectors. The Committee re-
quests that the next report indicate the measures taken or contemplated to
resolve the remaining cases of refusal to bargain so as to promote collective
bargaining.

The Committee recalls that according to Article 6 §2, if the spontaneous de-
velopment of collective bargaining is not sufficient, positive measures
should be taken to facilitate and encourage the conclusion of collective
agreements. Whatever the procedures put in place are, collective bargaining
should remain free and voluntary (Conclusions |, Statement of Interpretation
on Article 6 §2). The Committee has noted from the report that in 2008 meas-
ures were taken to encourage social partners to participate further in social
dialogue. However, since the report does not indicate any concrete detail
and in the light of the above, it requests the Government to indicate pre-
cisely what measures it has taken or plans to take to facilitate and encourage
the conclusion of collective agreements.

Public sector

Inits previous conclusion (Conclusions VIII-1), the Committee asked whether
collective bargaining rights of employees in the nationalized sector enjoy
the same collective bargaining rights as in the private sector. The report con-
firms that the rights of the former resemble those of the latter. However, in
accordance with paragraphs 4 and 5 of Article 240 of the Labour Code, nego-
tiations concerning remuneration of employees in the nationalized sector
have to respect budgetary thresholds set by law. The content of collective
agreements negotiated is thus subject to preliminary verification by the
public authority and the agreements may be registered only if it has been
found that the budgetary thresholds are respected.

In the light of the above, the Committee observes that Polish legislation
admits, under certain conditions, that collective negotiations take place in
the public sector even on wages. The situation is therefore in conformity
with the requirements of Article 6 §2 of the Charter in this regard.

Inits previous conclusion (Conclusions VIII-1), the Committee asked the next
report to show that effective consultation of the different categories of civil
servants occurs. The report indicates in this regard the role of the Committee
for Dialogue established in 2004 to offer a framework to social partners to
discuss questions relating to the public administration. The report however
also highlights that this Committee has ceased to exercise its functions in
2006. The Committee therefore asks the next report to indicate what alterna-
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tive mechanisms are foreseen to ensure that effective consultation of em-
ployees in the public sector takes place to allow them to participate in the
determination of their working conditions.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Poland is in conformity with Article 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the information provided in the Polish report that
and all the information at its disposal that there have been no changes to the
situation, which it has previously considered to be in conformity with
Article 6 §3 of the Charter. It asks that the next report provide a full and up-
to-date description of the situation.

Conclusion

The Committee concludes that the situation in Poland is in conformity with
Article 6 §3 of the Charter.
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Chapter 12 - Conclusions concerning Articles 2,4, 5
and 6 of the Charter and Articles 2 and 3
of the Additional Protocol
in respect of the Slovak Republic






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter and the 1988 Additional Protocol were ratified by
the Slovak Republic on 22 June 1998 and the Revised European Social Charter on
23 April 2009. The time limit for submitting the 7th report (6th report on the Ad-
ditional Protocol) on the application of the European Social Charter to the
Council of Europe was 31 October 2009 and the Slovak Republic submitted it on
30 October 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),

—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional

Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

The Slovak Republic has accepted all of these articles.
The reference period was 1 January 2005 to 31 December 2008.
The present chapter concerns 16 situations and contains:

— 4 cases of conformity: Articles 2 §4, 2 85, 6 §1 and 2 of the Additional
Protocol.

—  8cases of non-conformity: Articles 2§1,282,481,482,484,485,6§2
and 6 §4.

In respect of the other 4 situations concerning Articles 2 §3, 5, 6 §3 of the
Charter and 3 of the Additional Protocol, the Committee needs further infor-
mation in order to assess the situation. The Government is therefore invited
to provide this information in the next report on the articles in question.

The next Slovak report will be the 1st report on the application of the Revised
European Social Charter and will deal with the accepted provisions of the fol-
lowing articles belonging to the fourth thematic group “Children, families
and migrants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16)/

— the right of mothers and children to social and economic protection
(Article 17),

— theright of migrant workers and their families to protection and assist-
ance (Article 19),

—  the right of workers with family responsibilities to equal opportunity
and treatment (Article 27),

—  theright to housing (Article 31).
The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.
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It recalls that pursuant to the Labour Code daily working hours are limited to
9 hours or to a maximum of 12 hours in flexible working time arrangements.
The maximum weekly hours are 40, whereas average weekly working time,
including overtime, cannot exceed 48 hours (over a four-month period). The
Committee considers that these limits are in conformity with the Charter.

However, in its previous conclusion the Committee found that the situation
was not in conformity with the Charter because the law permitted daily
working time of up to 16 hours (Conclusions 2007). It observes in this regard
that the situation has not changed, given that under Section 92.2 of the
Labour Code the possibility still exists to reduce the daily rest period to 8
hours in continuous operations and batch work as well as in exceptional cir-
cumstances. When the rest period is shortened in this manner, the employer
is obliged to provide the employee with continuous equivalent rest as com-
pensation within 30 days.

The Committee nevertheless recalls that daily working time should in no cir-
cumstances go up to sixteen hours per day. This is a limit which cannot be
exceeded even in the context of the above-mentioned types of work. The
Committee therefore reiterates its conclusion of non-conformity on the
ground that the Labour Code permits daily working time of up to 16 hours in
certain types of work.

The report underlines that the current version of the Labour Code (Section
85) considers the inactive part of on-call time as working time, which is in
conformity with the Charter.

The Committee notes from another source? that actual weekly working
hours increased in the period 2004-07. According to second quarter labour
force survey data from the Statistical Office, the actual average weekly
working hours for full-time occupations was 40.6 hours in 2004 and 41.6
hours in 2007.

Finally, it asks the next report to provide information on the supervision of
working time regulations by the Labour Inspection, including the number of
breaches identified and penalties imposed in this area.

Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 2 §1 of the Charter on the ground that the Labour
Code permits daily working time of up to 16 hours in certain types of work.

2. Eironline, Slovakia, Industrial relations profile, at http://www.eurofound.europa.eu/eiro/
country/Slovakia.
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Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Slovak Republic.

Under Article 122 of the Labour Code as well as under Section 34 of Act No.
313/2001 on the public service the employer and the worker have the oppor-
tunity to agree on time off in lieu for work performed on a public holiday. An
agreement has preference over financial bonus. In case of an agreement
time off is granted on a one-on-one basis in relation to the hours worked on
the public holiday. In case the employer fails to grant time off as agreed over
a period of three months, the worker is entitled to a wage bonus of at least
50% of his/her normal wage in addition to the normal wage for the day
worked. However, section 18 of Act No. 553/2003 provides that if an em-
ployee works on a public holiday he/she shall be entitled to a bonus of at
least 100% of his/her normal wage.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. Given that this is
not the case for the compensatory time-off, the Committee considers that
the situation is not in conformity with Article 2 §2.

Conclusion

The Committee concludes that the situation in Slovak Republic is not in con-
formity with Article 2 §2 of the Revised Charter on the ground that work per-
formed on a public holiday is not compensated at a sufficiently high level.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Slovak Republic.

In its previous conclusion (Conclusions XVIII-2), the Committee asked for in-
formation on the rules of postponement. The report does not provide the in-
formation requested. Therefore, the Committee repeats its question.
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Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Slovak Republic.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

The Committee refers to its conclusion XVI-2 related to the Slovak Republic
for a description of activities considered to be dangerous or unhealthy. Ac-
cording Section 85 of the Labour Code, the maximum working time of an
employee working with chemical carcinogens in processes involving risk of
chemical carcinogenicity, or with ionising radiation, is 33.5 hours per week.
Under Article 106 of the Labour Code, persons employed in dangerous or un-
healthy occupations are entitled to additional paid leave.
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Conclusion

The Committee concludes that the situation in the Slovak Republic is in con-
formity with Article 2 §4 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Slovak Republic.

It notes that there have been no changes to the situation which it has previ-
ously found to be in conformity with the Charter. The Committee asks that
the next report provides a full and up-to-date description of the situation in
law and practice in respect of Article 2 §5.

Conclusion

The Committee concludes that the situation in the Slovak Republic s in con-
formity with Article 2 §5 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

The Committee recalls that in its previous conclusion it held that the situa-
tion in the Slovak republic was not in conformity with Article 4 §1 of the
Charter as the minimum wage was manifestly inadequate.

The Committee now notes that Act No 663.2007 Coll. on the minimum wage
which entered into force on 1 February 2008 defines the legal framework for
negotiations between social partners on the amount of the minimum wage.
According to the report, the net minimum wage in 2008 was set at €232.82
whereas the net average wage amounted to €558.89. The Committee thus
notes that the minimum wage makes 41% of the average wage.

The Committee observes that the minimum wage continues to be very low
and the situation which it previously held not to be in conformity has not
changed.
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Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 4 §1 of the Charter on the ground that the minimum
wage is manifestly unfair.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

According to Section 121 of the Labour Code, overtime work is remunerated
at an increased rate of 25% of the normal hourly rate. An employee may also
replace overtime pay with time off, in which case the entitlement will be one
hour of time off per each hour of overtime work.

The Committee finds that the enhanced pay rate is in compliance with the
Revised Charter. However, it recalls that pursuant to Article 4 §2 where remu-
neration for overtime is entirely given in the form of time off, such time must
be longer than the additional hours worked (Conclusions XIV-2, Belgium). It
therefore reiterates its conclusion of non-conformity on the ground that em-
ployees taking time off in lieu for overtime are not granted a longer rest
period in compensation for overtime work.

In its previous conclusion (Conclusions 2007) the Committee found a second
ground of non-conformity because legal guarantees as regards overtime for
workers whose salary was fixed by an individual contract were not sufficient.
According to information from the authorities, an amendment to Section
121 of the Labour Code came into effect on 1 September 2007. Under the
amended provision, a collective agreement can determine the employees
whose wages shall take into account potential overtime that they could be
required to perform (up to a maximum of 150 hours per year). If this matter
is not dealt with in a collective agreement, the employer can agree this in
writing with senior employees or managers.

The Committee asks whether the collective agreements referred to in
Section 121 of the Labour Code contain guarantees in respect of increased
remuneration for overtime. While reserving its position on this last point, the
Committee finds acceptable a situation where senior officials or managers
do not benefit from additional remuneration for overtime that they could be
required to perform.
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Finally, it asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.

Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 4 §2 of the Revised Charter on the ground that time
off to compensate overtime work is not sufficiently long.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Charter, the Com-
mittee indicated that national situations in respect of Article 4 §3 (right to
equal pay) would be examined under Article 1 of the Additional Protocol of
1988. Consequently, States which had accepted both provisions, were no
longer required to submit a report on the application of Article 4 §3.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 1 of the Additional Protocol of 1988, thus every two years (under
the thematic group 1 “Employment, training and equal opportunities’, as
well as thematic group 3 “Labour rights”). Henceforth, the Committee invites
the Slovak Republic to include all information on equal pay every time it
reports on Thematic Group 1 and every time it reports on Thematic Group 3.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

In its previous conclusion it found the situation not to be in conformity
because the Labour Code made a distinction based on weekly hours worked
rather than length of service. For instance, an employee who worked fewer
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than twenty hours a week was given only fifteen days’ notice. According to
the report, Act No. 348/2007 (in force since 1 September 2007) introduced
amendments to Article 49, paragraph 6 of the Labour Code on part-time em-
ployment relationships, as a result of which employees who work fewer than
fifteen hours a week are now entitled to 30 days’ notice. The Committee
assumes from this that notice periods still take no account of length of
service.

Conclusion

Consequently, the Committee concludes that the situation in the Slovak Re-
publicis not in conformity with Article 4 §4 on the ground that the length of
service of employees who work fewer than fifteen hours a week is not taken
into account when calculating notice periods.

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

In the previous supervision cycle (Conclusions XVIII-2), it found the situation
not to be in conformity with Article 4 85 because workers could waive their
right to limitations on deductions from wages and because deductions from
wages could deprive workers of the minimum level of income they required
to provide for themselves and their families. The Committee notes from the
information in the report that Act No. 460/2008 amending the regulations
adopted by the Ministry of Labour, Social Affairs and the Family has ex-
tended the limitation on deductions from wages to a level prescribed by a
special regulation. Accordingly, it is for employees to decide what deduc-
tions other than those prescribed by law may be made from their wages. Ex-
amples of this are the contributions paid by employers to insurance funds
and tax prepayments. Employers and employees may only agree to such de-
ductions on the basis of a written agreement. The Committee notes that the
report indicates no limit below which it is impossible to make any deduc-
tions including on the basis of a written agreement. It asks the next report to
give information if there is such a limit as well as to include a full list of the
deductions which may be made on the basis of a written agreement
between the contracting parties.
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Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 4 85 of the Revised Charter on the ground that de-
ductions from wages may deprive workers of the means of subsistence re-
quired to provide for themselves and their families.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions. It will therefore only consider recent
developments and additional information in this conclusion, especially on
questions asked in previous conclusions.

Forming trade unions and employer associations

In a previous conclusion (Conclusions XVI-2) the Committee noted that the
activities and formation of trade unions could be restricted by law where this
entailed a measure which was necessary in a democratic society to protect
national security, public interest or the freedom and the rights of others. It
asked what action might be taken against the formation and activities of a
trade union, on what grounds, by what authorities and following what pro-
cedure. The report failing to answer this query, the Committee reiterates it.

Representativeness

The Committee previously noted (Addendum to Conclusions XV-2) that a
concept of representativeness played a role for the purpose of Act No. 106/
1999 on economic and social partnership (Tripartite Act) which provided for
negotiations between the state, employers’ and workers’ representatives on
essential issues of economic and social development with the objective of
reaching agreement at national level. In its last conclusion (Conclusion XVIII-
1) the Committee noted that the aforementioned Act which defined repre-
sentativeness criteria had been repealed and asked what the new legal basis
for determining trade unions’ representativeness now was. In view of the
lack of information in the report, the Committee reiterates its question.
Should the next report not provide the relevant information, there will be
nothing to establish that the situation is in conformity with Article 5 in that
respect.
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Personal scope

The Committee considers that organisations of retired and unemployed
workers, irrespective of their status, should have access to consultation pro-
cedures open to trade unions in which they are formally consulted on public
policies or legislative developments that may affect retired or unemployed
workers. Given the lack of information in the report, the Committee asks
again whether this is the case. Should the next report not provide the rele-
vant information, there will be nothing to establish that the situation is in
conformity with Article 5 in that respect.

In reply to the request for information on the opportunities for nationals of
contracting parties legally residing in the Slovak Republic to perform official
duties in trade unions and hold elected office, the report indicates that this
matter is not covered by law and is left to the exclusive competence of trade
unions.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

Levels of joint consultation

The Committee examined the mechanisms for joint consultation at the na-
tional and sectoral level in the private and the public sector in its previous
conclusions on Article 6 §1 of the Charter and found the situation to be in
conformity with the requirements of this provision (Conclusions XVIII-1).

In its previous conclusion the Committee however asked more detailed in-
formation on the activities of the standing advisory body to the Govern-
ment, the Council of Economic and Social Partnership of Slovakia (CESP),
which took up its functions in 2005.

In particular, the Committee asked for detailed information on the activities
of the CESP showing that its operation and the matters covered by the con-
sultations are in compliance with the requirements of Article 6 §1, i.e. joint
consultation between employers and employees or the organisations that
represent them occurs on all matters of mutual interest, particularly produc-
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tivity, efficiency, industrial health, safety and welfare, working conditions, vo-
cational training, etc. Since the report fails to provide the requested
information, the Committee reiterates its question. It notes that should such
information not be provided in the next report, the situation will be deemed
not to be in conformity with the Article 6 §1 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in the Slovak Republic is in conformity with Article 6 §1 of
the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

The Committee refers to its assessment under Article 5 as concerns questions
on representativeness of trade unions entitled to bargain collectively.

Legislative framework

The Committee refers to its description of collective bargaining procedures
in its Conclusions XV-2, XVI-2 and XVIII-1 and recalls that it asked for several
clarifications in order to assess the conformity of the situation in the Slovak
Republic with the requirements of Article 6 §2.

In particular, in relation to Act No. 83/1990 Coll. which provides that a failure
on the part of the employer to negotiate with the competent trade union
body is deemed a labour law violation which is subject to the imposition of
afine, the Committee has repeatedly asked for an indication of the scale and
frequency of fines imposed for violations of the statutory obligation. The
Committee notes that once again the report fails to provide the requested
information.

Moreover, as to the Committee’s request for comments on the assertion that
many employers’ associations have been transformed into new legal entities
not falling within the scope of Act No. 83/1990 Coll. to avoid their duty to
bargain collectively under the said provisions, the report remains silent.

The Committee recalls that according to Article 6 §2, if the spontaneous de-
velopment of collective bargaining is not sufficient, positive measures
should be taken to facilitate and encourage the conclusion of collective
agreements. Whatever the procedures put in place are, collective bargaining
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should remain free and voluntary (Conclusions |, Statement of Interpretation
on Article 6 §2).

In the light of the foregoing and given the incomplete information on the
conclusion of collective agreements (see below), it cannot be established
whether the development of collective bargaining is encouraged.

Conclusion of collective agreements

The report informs that during the reference period the social partners con-
cluded in both the private and the public sector:

— 21 higher-level collective agreements (HLCA) and 21 addenda to them
in 2005;

— 22 HLCA and 34 addenda to them in 2006;
— 10 HLCA and 27 addenda to them in 2007;
— 20 HLCA and 17 addenda to them in 2008.

The Committee reiterates that it needs information on the number of em-
ployers and employees covered by these agreements. It thus asks the next
report to contain updated information on collective agreements concluded
in the private and public sector at enterprise, sectoral and national level and
on the number of employers and employees covered by these agreements.

As to the possible extension of collective agreements, in its previous conclu-
sion (Conclusions XVIII-1), the Committee asked for clarification:

— onthe procedures governing such extension. In the absence of any ad-
ditional information in this regard, the Committee reiterates its ques-
tions and refers in this regard to its statement of interpretation and
general question under Article 6 §2 in the General Introduction to
these Conclusions.

— On the new condition according to which higher level collective
agreements (covering a whole industry, sector or region) only applied
to those employers who specifically agreed to them in writing. In this
respect, the Committee notes from ILO® that section 7 of Act No. 2/
1991 was amended so that employer consent is no longer required in
order to be bound by the extension of a higher level collective agree-
ment.

3. CEACR: Individual Observation concerning Right to Organise and Collective Bargaining
Convention, 1949 (No. 98) Slovakia (ratification: 1993) Published: 2009.
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Public sector

The Committee reiterates that civil servants are entitled to participate in the
processes that result in the determination of the regulations applicable to
them (Conclusions lll, Germany).

It recalls that it previously asked what regulations apply to police officers’
participation in the determination of their working conditions following the
amendment of the Collective Bargaining Act by Act No. 551/2003 on the Civil
Service. Since the report fails to provide the requested information, it cannot
be established whether the situation in Slovakia is in conformity with Article
6 §2 on this point.

Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 6 §2 of the Charter on the grounds that:

— it has not been established whether the development of collective
bargaining is encouraged;

— it has not been established that police officers are entitled to partici-
pate in the processes that result in the determination of the regula-
tions applicable to them.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

Conciliation mediation and arbitration in the private sector

The Committee has previously examined the procedures for conciliation and
arbitration in the private sector and found the rules to be in conformity with
the Charter. The Committee notes from the information provided in the
report that there has been no change to this situation.

Conciliation mediation and arbitration in the public sector

The Committee previously sought confirmation that following amendments
to the Collective Bargaining Act introduced by Act No551/2003 on the Civil
Service, the Collective Bargaining Act also applies to the public sector. It also
wishes to receive information on how collective conflicts were resolved
between police trade unions and the Ministry of Interior Affairs as the Collec-
tive Bargaining Act does not apply in these circumstances. The report fails to

196



Conclusions XIX-3: Slovak Republic — Article 6

provide any information on these issues. The Committee repeats its request
for this information. and points out that if this information is not provided in
the next report there will be no evidence to show that adequate conciliation
and mediation procedures have been established in the public sector.

Conclusion

Pending receipt of the information requested the Committee defers its con-
clusion.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic, as well as the information provided to the
Governmental Committee by the representative of the Slovak Republic.

Meaning of collective action-Permitted objectives of collective action

The Committee noted previously that the Supreme Court does in principle
recognise the right to strike outside the context of collective bargaining.
However, the Committee also noted the comments by the Confederation of
Trade Unions of Slovakia (KOZ) stating that since there is no law regulating
the right to strike outside collective bargaining, strikes outside the collective
bargaining context are in practice held unlawful by courts in Slovakia. The
Committee wished to receive the Government’s comments on this informa-
tion in the next report. The report provides no information on this point. The
Committee asks the next report to provide information on any cases where
strikes were held by the courts to be unlawful.

Who is entitled to take collective action?

The Committee recalls that this provision of the Charter does not require
states to grant any group of workers authority to call a strike but leaves them
the option of deciding which groups shall have this right and thus of re-
stricting the right to call strikes to trade unions. However such restrictions
are only compatible with Article 6 §4 of the Charter if there is complete
freedom to form trade unions and the process is not subject to excessive for-
malities that would impede the rapid decisions that strike action sometimes
requires. The Committee notes from information provided previously under
Article 5 that the formation of trade unions is not particularly difficult (3 per-
sons, a set of by laws and legal personality acquired immediately upon sub-
mission of registration documents).
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Restrictions on the right to take collective action

The Collective Bargaining Act provides for restrictions to the right to strike as
described in the Committee’s previous conclusions (Addendum to Conclu-
sions XV-2, pp. 165-170 and Conclusions XVI-2, pp. 739-742). Restrictions
particularly concern civil servants such as judges, prosecutors, members of
the armed forces, fire-fighters and air traffic controllers but also workers em-
ployed in the social, health, telecommunication and nuclear sectors, where a
strike could endanger people’s life or health.

Given that any restriction to the right to strike may only be imposed under
the conditions set in Article 31 of the Charter, the Committee has on two con-
secutive occasions asked whether and how the limitations provided in
Slovak law have been interpreted and applied in practice in the light of this
provision. Furthermore, the Committee asked how minimum services during
strike action were organised in practice. The previous report did not provide
the requested information, and the Committee considered that there was no
evidence that the restrictions to the right to strike applying to the above
mentioned categories of employees fell within the limits of Article 31 of the
Charter and that the situation was not in conformity with Article 6 §4 of the
Charter

The Committee has received confirmation that judges, prosecutors,
members of the armed forces, employees in charge of air traffic control, em-
ployees operating equipment of nuclear power stations are prohibited from
striking. The Committee recalls that the right to strike may be restricted pro-
vided that any restriction satisfies the conditions laid down in Article 31 of
the Charter. Public officials such as judges, prosecutors, and members of the
armed forces may be prohibited from striking given the nature of their
duties. Further restricting strikes in sectors which are essential to the com-
munity is deemed to serve a legitimate purpose since strikes in these sectors
could pose a threat to public interest, national security and/or public health.
However, simply banning strikes in these sectors is not deemed propor-
tionate to the specific requirements of each sector. At most, the introduction
of a minimum service requirement in these sectors might be considered in
conformity with Article 6 §4. As no provision is made for the introduction of
aminimum service and strikes are simply prohibited for employees in charge
of air traffic control and employees operating nuclear power stations the
Committee finds that the situation is not in conformity with the Charter.

Where strike involving the employees of healthcare facilities or social care in-
stitutions, fire rescue services and telecommunications endangers people’s
life or health the Government may terminate the strike. The Committee
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again asks for more information on how the Government may do this. The
Committee notes from the report that the right to strike is rarely resorted to
in the Slovak Republic and that during the reference period there were no
government interventions terminating a strike.

Procedural requirements

The Committee has on two consecutive occasions asked who are the
workers entitled to participate in the vote necessary for the trade union to
call a strike and in particular whether the vote is open to all concerned
workers or only to trade union members. It appeared from the relevant pro-
visions of the Collective Bargaining Act and the comments submitted by the
KOZ in this respect that all employees and not only trade union members
may participate in the ballot. The current report confirms this.

Consequences of collective action

Part missing

Conclusion

The Committee concludes that the situation in the Slovak Republic is not in
conformity with Article 6 §4 of the Charter on the ground that restrictions on
the right to strike for persons working in nuclear power stations or those em-
ployed in air traffic control go beyond those permitted by Article 31 of the
Charter.

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

Legal framework

The right to information is provided in Article 238 as well as in other provi-
sions such as Articles 29 §1, 47 84 and 98 §7 of the Labour Code.

Scope

Article 2 of the Additional Protocol of the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
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particularly ones that might have a significant impact on the employment
situation in their undertaking.

As the Committee has noted previously (Conclusions 2007), the minimum
framework which it has adopted for Article 2 of the Additional Protocol of the
Charter is Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002, the scope of which is restricted, according to the
choice made by member states, to undertakings with at least 50 employees
or establishments with at least 20 employees in any one EU member state.
Furthermore, when assessing compliance with Article 2 of the Additional
Protocol of the Charter, the Committee considers that all categories of em-
ployee (in other words all employees with an employment contract with an
undertaking, whatever their status, length of service or workplace) must be
taken into account when calculating the number of employees covered by
the right to information and consultation (Judgment of the European Court
of Justice of 18 January 2007 (Confédération générale du travail (CGT) and
Others, Case C-385/05).

Consequently, the Committee asks whether this is the scope of the Slovak
Republic’s legislation, particularly as regards the calculation of these
minimum thresholds.

Personal scope

The report states that the measures prescribed by the legal framework are
adopted particularly at the level of employers and employees’ representa-
tives in particular undertakings. The right to information and consultation is
applied in both the private and the public sector and is not restricted by reg-
ulations, collective agreement or other measures.

Material scope

The consultation process is the exchange of views and a dialogue between
the employees’ representatives and the employer. The employer consults
the employees’ representatives beforehand concerning in particular,

— the situation, the structure and the anticipated development in em-
ployment and the planned measures, particularly where employment
is endangered,

— the essential issues of the corporate social policy, the measures to
improve work hygiene and the working environment,

—  thedecisions that may lead to essential changes to the work organisa-
tion or to contractual conditions,
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— the organisational changes that are deemed to include the reduction
or suspension of the activity of the employer or a part thereof, merge,
amalgamation, division, change to the legal form of the employer,

—  the measures to prevent employment accidents at work and occupa-
tional diseases and to protect the employees’ health.

The consultation is held in a comprehensible way, and at the appropriate
time, with the adequate content, with a view to reaching agreement. For this
purpose the employer provides the employees’ representatives with the
necessary information, consultations and documents, and, within the possi-
bilities of the undertaking, has regard to their standpoints.

Consultation is applied, for example, in the provisions of the Labour Code
governing the transfer of the rights and obligations from the employment
relations, collective dismissals, the termination of employment on the part of
the employer by notice or summary termination of employment, ordering of
work for days of rest, employees’ training.

The employees or employees’ representatives have the right to be informed
about the economic and financial situation of the undertaking and the antic-
ipated development of its activities, namely in a comprehensible way and at
the appropriate time. Employees may express their positions and make their
proposals for the prepared decisions of the employer, which have an impact
on their status in the employment relations.

Rules and procedure

The report states that the Labour Code makes special provision for the way
and dates the consultation and information is carried out but does not make
any further clarifications. The Committee asks for information on the rules
and procedure followed and especially what remedies are available to the
damaged parties due to failure of employer to comply with the obligation to
inform.

Enforcement

The report states that the exercise of the right to information and consulta-
tion within the employers’ organisation is not centrally monitored. Never-
theless, the Committee points out that if the next report does not provide
the necessary information, there will be nothing to show that the situation in
the Slovak Republic is in conformity with Article 2 of the Additional Protocol
of the Charter. Indeed, the Committee recalls that the rights recognised in
the Charter must take a practical and effective, rather than purely theoretical
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form. To this end, the Charter implies the positive obligation of supervising
the real number of workers covered by Article 2 of the Additional Protocol.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in the Slovak Republic is in conformity with Article 2 of the
Additional Protocol of the Charter.

Article 3 of the Additional Protocol - Right of workers to take part in
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by the Slovak Republic.

The Committee already examined the situation with respect to the right of
workers to take partin the determination and improvement of working con-
ditions and the working environment (legal framework, scope and enforce-
ment) in its previous conclusion (Conclusions XVIII-2). It will therefore only
consider in this conclusion recent developments and additional information
provided in reply to its questions.

Working conditions, work organisation and working environment

The Committee reiterates its request for information on the manner and
extent that an employer has to take into account the opinion of employee
representatives when taking a decision in the matters covered by Article 237
of the Labour Code (e.g. current and envisaged employment and social
policy in the undertaking, measures to improve hygiene at work and the
working environment, decisions with an impact of the organisation of work).

The report indicates that Article 133 of the Labour Code stipulates that
changes in the required amount of work and the work pace must be agreed
in a collective agreement. If they are not agreed in a collective agreement,
these changes will only be implemented upon agreement with employees’
representatives until a collective agreement is made.

Protection of health and safety

Act No. 124/2006 Coll. on occupational safety and health protection entered
into force in 2006. Pursuant to Section 10 of this Act, employers must enable
employees and their representatives for safety and health protection at work
to take partin the improvement of occupational safety and health, and must
consult them beforehand about issues which may significantly affect health
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and safety at the workplace. Section 12 stipulates that employees must have
the possibility to discuss in the undertaking all issues connected with health
and safety at their workplace. Employers must submit to employees or em-
ployees’ representatives for health and safety at work the relevant back-
ground material and give them reasonable time to make representation on,
inter alia, (i) the draft concept of occupational health and safety policy, the
draft programme of its implementation and evaluation; (ii) the risk assess-
ment, identification and implementation of protective measures; (iii) the way
and the extent of information if employees, representatives for health and
safety protection and the designated technical workers for the implementa-
tion of preventive and protective services; (iv) the planning and provision for
instruction and information of employees and the training of employees’
representatives for safety.

Organisation of social and socio-cultural services and facilities

The Committee reiterates its question as to how workers’ representatives
participate in the organisation of social and socio-cultural services to the
extent these services exist.

Enforcement

The Committee noted in its last conclusion (ibid) that employees’ represent-
atives or workers may in their individual capacity file complaints with the Na-
tional Labour Inspectorate which is under a statutory obligation to deal with
the complaint. It asked to have more details on the competence of the
Labour Inspectorate as regards the violation of the employees’ right to take
part in the determination and improvement of the working conditions and
working environment. It also asked what other remedies are available to
work councils, workers' representatives and workers in the event this right is
violated by employers. In the absence of any information in the report, the
Committee reiterates these questions.

The Committee asked the report to specify whether adequate sanctions
exist in the event employers do not respect the right of workers to take part
in the determination and improvement of the working conditions and
working environment. It also reiterates this question.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.
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Chapter 13 - Conclusions concerning Articles 2,4, 5
and 6 of the Charter and Articles 2 and 3
of the Additional Protocol
in respect of Spain






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by Spain on 6 May 1980 and the 1988
Additional Protocol on 24 January 2000. The time limit for submitting the 22nd
report on the application of this treaty (6th report on the Additional Protocol) to
the Council of Europe was 31 October 2009 and Spain submitted it on 2 Nov-
ember 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
— theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  ?theright to information and consultation (Article 2 of the Additional
Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

Spain has accepted all these articles.
The reference period was 1 January 2005 to 31 December 2008.
The present chapter concerns 16 situations and contains:

— 8 cases of conformity: Articles 2 84,2 85,4 85,6 §1, 6 §2, 6 §3, Articles
2 and 3 of the Additional Protocol;

— 7 cases of non-conformity: Articles 2 81,2 83,4 81,482,484,5and 6
84,

In respect of the other situation concerning Article 2 §2, the Committee
needs further information in order to assess the situation. The Government
is therefore invited to provide this information in the next report on the arti-
cles in question.

The next Spanish report deals with the accepted provisions of the following
articles belonging to the fourth thematic group “Children, families and mi-
grants”

— theright of children and young persons to protection (Article 7),
— theright of employed women to protection (Article 8),

— theright of the family to social, legal and economic protection (Article
16),

—  the right of mothers and children to social and economic protection
(Article 17),

— theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work

Paragraph 1 - Reasonable working time
The Committee takes note of the information contained in the report sub-
mitted by Spain.

It recalls that pursuant to Article 34 of the Workers’ Statute weekly working
hours may be longer than the statutory 40-hour maximum, provided that a
40-hour average is maintained over a reference period of 1 year. Flexible
working time arrangements may be introduced by collective agreement, but
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minimum daily and weekly rest periods, 12 hours and 1.5 days respectively,
must be respected.

The Committee reiterates that the reference period for the calculation of
average working hours should not exceed four to six months, or 12 months
in exceptional circumstances (General Introduction to Conclusions XIV-2).
The extension of the reference period by collective agreement up to 12
months is acceptable, provided there are objective or technical reasons or
reasons concerning the organisation of work justifying such an extension. In
this respect, the Committee notes that the Workers' Statute sets a reference
period of 1 year as a general rule, not as an exception, without laying down
any requirements of an objective or technical nature or limiting this to
certain types of companies or sectors. It must therefore reiterate its conclu-
sion of non-conformity on this point.

In its previous conclusion the Committee also found that the situation was
not in conformity with the Charter because the law permitted weekly
working time in excess of 60 hours (Conclusions 2007). It observes in this
regard that the situation has not changed, given that under the Workers'
Statute daily working hours can, by collective agreement, be longer than the
statutory 9 hours. In theory, a 12-hour day would be possible if 12 hours of
daily rest were respected. This together with the fact that the weekly rest
period may be accumulated over fourteen days, could lead to working weeks
longer than the 60 hours threshold.

As regards maximum working time of personnel in sanitary and health serv-
ices, the Committee notes from other information by the Government?, that
a working week exceeding 60 hours was permitted if the employer had ob-
tained the agreement of the employee to perform such work.

Accordingly, noting that the 60-hour limit may be exceeded in the context of
flexible working time arrangements, or for some categories of workers, the
Committee reiterates its conclusion of non-conformity also on this point.

The Committee notes from another source® that the number of agreements
that include clauses on flexible distribution of working time has increased in
the last few years. In 2007, about 20% of the agreements featured clauses of
this type, affecting 49.2% of the workers covered. Other aspects of flexible
working time organisation, such as working days longer than 9-hours and

2. European Social Charter, Governmental Committee, Report concerning Conclusions
XVIII-2.

3. Eironline, Spain: Industrial relations profile, at http://www.eurofound.europa.eu/eiro/
country/Spain.
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accumulating weekly time off, have less importance in collective agree-
ments: long working days concern 18.9% of the workers covered and accu-
mulating time off concerns 17.3% of the workers.

The Committee asks the next report to provide information on the supervi-
sion of working time regulations by the Labour Inspection, including the
number of breaches identified and penalties imposed in this area.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 2 §1 of the Charter on the grounds that:

—  the Workers' Statute sets out, as a general rule, a reference period of 1
year for the calculation of average working hours;

—  the Workers’ Statute, as well as specific legislation for certain catego-
ries of workers, permit weekly working time in excess of 60 hours.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by Spain.

In its previous conclusion (Conclusions XVIII-2), the Committee requested in-
formation on the rules concerning work on public holidays and confirmation
that workers who do work on public holidays are given time off in lieu or in-
creased remuneration. The report does not provide the information re-
quested

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks what rate of pay is applied for public holidays worked, whether the base
salary is maintained, in addition to the increased pay rate, and whether there
is a compensatory day off in addition to any payment.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.
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Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by Spain.

In its previous conclusion (Conclusions XVIII-2), the Committee held that the
situation in Spain was not in conformity with Article 2 §3 of the Charter as
workers who fall ill or have an accident during their holiday are, in general,
not entitled to take the holiday at another time.

According to the report, Act No. 3/2007 of 22 March 2007 on effective gender
equality added a new paragraph to Article 38 of the Workers' Statute on
annual leave, under which annual leave must not coincide with periods of
maternity, childbirth or nursing. Under this provision, where annual leave
occurs at the same time as temporary incapacity deriving from pregnancy,
childbirth or nursing, the annual leave may be taken at a later date. The Com-
mittee notes, however, that this new rule applies only to maternity-related
leave, not to cases of illness or accidents occurring during annual leave of all
workers. It considers therefore that the situation is still not in conformity

The Committee considers that annual holidays exceeding two weeks may be
postponed in particular circumstances defined by domestic law, the nature
of which should justify the postponement. The Committee asks again the
next report to provide information on the rules relating to the postpone-
ment of annual leave.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 2 §3 of the Charter on the grounds that workers who fall ill or are
injured during their holiday are not entitled to take the days lost at another
time.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by Spain.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.
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Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

Act No. 31/95 of 8 November 1995 on the prevention of occupational risks
and its implementing regulations require employers to ensure that em-
ployees’ health and safety are properly protected in the workplace. Under
section 25 of this Act, occupations are considered dangerous if they expose
employees to physical, chemical or biological substances which may have
mutagenic or toxic effects on procreation. The Committee again asks in what
sectors or activities reduced working hours have been introduced by collec-
tive agreement (or by decision of the labour authority as the case may be).

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Spain is in conformity with Article 2 §4 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by Spain.

The Committee recalls that Section 37 of the Workers' Statute guarantees a
minimum weekly rest period of one and a half days, which should as a rule
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include Sunday. However, the rest period may be accumulated over fourteen
days, in which case the rest period shall be three consecutive days. In reply
to the Committee, the report states that the three rest days must fall within
the fourteen-day period.

Further Royal Decree No. 1561/1995 provides that weekly rest periods in the
retail trade, in hotel and catering, in transport and for work at sea may accrue
over longer time spans and may even be added to the annual holiday

In the retail, hotel and catering sectors, the weekly rest day is compulsory but
the half-day may be postponed for up to four weeks. In practice, employees
take their weekly rest day and may store up the remaining four half-days and
take two uninterrupted days of leave before the end of the fourth week.

In the transport and seafaring sectors, the weekly rest period of one and a
half days may be taken at any time over a period of four weeks or twenty-
eight days. In practice the weekly rest period may be accumulated over four
weeks, meaning that employees must take six rest days every four weeks.
Furthermore, under Article 18 of Royal Decree No. 1561/1995, all seamen
must have at least one rest day per week, but the additional half-days of rest
may be replaced by financial compensation of an equivalent amounting to
no more than half of any unused rest days.

Conclusion

The Committee concludes that the situation in Spain is in conformity with Ar-
ticle 2 §5 of the Charter.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by Spain.

In its previous conclusion (Conclusions XVIII-2) the Committee held that the
minimum wage was manifestly inadequate as it fell far below the threshold
of 60% of the average wage. It also requested detailed information on net
values of both minimum and average wages.

The Committee notes from the report that on the basis of the Royal Decree
1632/2006 of 29 December the minimum interprofessional wage was fixed
at €570.60 per month. It rose to €624 in 2009 by virtue of Royal Decree 2128/
2008 of 26 December. The Committee however observes that the report,
again, fails to provide information as requested on the net values of

213



Conclusions XIX-3: Spain — Article 4

minimum and average wages. It notes from Eurostat that the average annual
gross earnings in 2007 amounted to €21 890 in 2007 (€1 824 per month).
Therefore, even in the absence of information on the net values, the Com-
mittee considers that despite the growth of minimum wage, the situation
remains unchanged - the level of the minimum wage remains very low and
thus not fair. The Committee also notes from OECD* that minimum relative
to average wages of full-time workers in 2007 amounted to 45%.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 4 §1 of the Charter on the ground that the minimum wage is
manifestly unfair.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by Spain.

It recalls that the threshold marking the beginning of overtime starts after
the 40-hour statutory maximum working week, and that the maximum over-
time limit per year is 80 hours.

As regards compensation of overtime, Section 35 of the Workers’ Statute
leaves it to collective bargaining (or the individual contract) to fix the in-
creased rate of remuneration or compensatory leave. In the absence of the
latter, the Statute provides that overtime cannot be paid at a lower rate than
a regular working hour, or should be compensated with leave of equal
length to the overtime worked.

Inits previous conclusion (Conclusions 2007) the Committee asked what was
the proportion of workers covered by collective agreements that provided
for an increased rate of remuneration or a longer rest period.

The report fails to provide any information at all on Article 4 §2. The Com-
mittee however notes from other information by the Government (Govern-
mental Committee, Report concerning Conclusions XVIII-2) that in 2007
54.83% of all collective agreements — representing 49.35% of workers — pro-
vided for an increased remuneration for overtime.

4. http://stats.oecd.org/Index.aspx?DatasetCode=MIN2AVE.
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Accordingly, given that not all collective agreements provide for an in-
creased remuneration for overtime, and the fact that the Workers’ Statute
does not guarantee an enhanced pay rate and/or time off in lieu, the Com-
mittee reiterates that the situation is not in conformity with this provision.

Finally, it asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 4 §2 of the Charter on the grounds that the Workers' Statute does
not guarantee workers the right to an increased remuneration or to a longer
rest period in compensation for overtime.

Article 4 - Right to a fair remuneration

Paragraph 3 - Non-discrimination between and women men with
respect to remuneration

In the General Introduction to Conclusions 2002 on the Charter, the Com-
mittee indicated that national situations in respect of Article 4 83 (right to
equal pay) would be examined under Article 1 of the Additional Protocol of
1988. Consequently, States which had accepted both provisions, were no
longer required to submit a report on the application of Article 4 §3.

Following the decision taken by the Committee of Ministers in 2006 re-
garding a new system of presentation of reports and the setting up of four
thematic groups, as well as taking into account the importance of matters
related to equality between women and men with respect to remuneration,
the Committee decided to change the above mentioned rule. This change
will lead to the examination of the right to equal pay, both under Article 4 §3
and Article 1 of the Additional Protocol of 1988, thus every two years (under
the thematic group 1 “Employment, training and equal opportunities’, as
well as thematic group 3 “Labour rights”). Henceforth, the Committee invites
Spain to include all information on equal pay every time it reports on The-
matic Group 1 and every time it reports on Thematic Group 3.
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Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee notes that there is no information in the Spanish report on
reasonable notice of termination of employment. It assumes that there has
been no change in the situation which it previously considered not to be in
conformity with the Charter.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 4 §4 of the revised Charter because:

—  workers with fixed-term contracts of less than a year whose contracts
are broken before they end have no right to notice;

—  workers with fixed-term contracts of more than one year whose con-
tracts are broken before they end are entitled to only fifteen days’
notice.

Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee notes the lack of information in the Spanish report on this
point. It notes the situation regarding the limitation on deductions from
wages, which has previously considered to be in conformity with the Charter,
has not changed.

Conclusion

The Committee concludes that the situation in Spain is in conformity with
the Charter.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by Spain.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
sonal scope) in its previous conclusions. The report indicates that there has
been no developments regarding the framework of the right to organise,

216



Conclusions XIX-3: Spain — Article 6

which has been considered in conformity with the exception of two issues
which have prompted the Committee to raise questions in its last two con-
clusions. The Committee will therefore only consider additional information
in reply to these questions.

Freedom to join or not to join a trade union

As regards collective bargaining fees (canon de negociacion colectiva) the
report draws attention to the tenor of Section 11 of Organic Law No. 11/1985
on Trade Union Freedom. According to Section 11, each worker must ex-
pressly agree in writing to the payment of such fees. Therefore, it cannot be
imposed on workers against their will. The report underlines that the impor-
tance of the principle of free will of the worker is warranted by the fact that
this requirement is provided for by an organic law, the highest legislative
level under the Constitution. The Committee asks for information on how
frequent these fees are collected and what their amount is.

Trade union activities

The Committee previously noted that, under Section 9.1 of Organic Law No.
11/1985 on Trade Union Freedom, elected representatives of the most rep-
resentative trade unions must be given access to workplaces to take part in
trade union activities or those of the employees as a whole. The Committee
asked what the situation is for representatives of other trade unions in terms
of access to workplaces. In the absence of any information in the report on
this aspect and the fact that it has been asked several times (Conclusions
XVII-1 and XVIII-1), the Committee cannot consider as established that the
situation is in conformity with the Charter on this point.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 5 on the ground that it has not been established that represent-
atives of trade unions other than the most representative have access to
workplaces.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee notes from the information provided in the Spanish report
and all the information at its disposal that there have been no changes to the
situation which it has previously considered to be in conformity with Article
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6 §1 of the Charter. It asks that the next report provide a full and up-to-date
description of the situation.

Conclusion

The Committee concludes that the situation in Spain is in conformity with Ar-
ticle 6 §1 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by Spain.

Legislative framework

The Committee refers to its previous conclusions (Conclusions XVII-1 and
XVIII-1) for a description of the rules governing collective bargaining in the
private and in the public sector and recalls that it has held this framework to
be in conformity with Article 6 §2 of the Charter.

As to the public sector, the Committee notes from the report the adoption
and entry into force of Law 7/2007 of 12 April 2007 on the Statute of Public
Employees, which:

—  provides for public employees’ right to collective bargaining, repre-
sentation and participation in the determination of their working con-
ditions;

—  establishes that General Platforms of Public Administration be created;

—  regulates issues concerning representation of civil servants and their
election.

The Committee also notes from the report the adoption of Convention Il of
12 September 2006 on Employees of the General Administration of the State.
This Convention, which was valid until 2008, inter alia, reiterated the right of
the employees at stake to information and consultation. A new Convention
is being negotiated.

The Committee requests that the next report contain details on the imple-
mentation of above mentioned legislative developments as well as an up-
date concerning the situation of employees of the General Administration of
the State.

The report also refers to the endorsement of an Agreement of 3 December
2007 on the establishment of a General Platform for Negotiation of the
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General Administration of the State concerning public employees working
abroad.

Conclusion of collective agreements

The Committee notes from the statistics provided in the report that during
the reference period the number of collective agreements increased slightly.
It further notes from another source’ that that it is estimated that about 60%
of the workforce is covered by collective agreements.

In its previous conclusion (Conclusions XVIII-1), the Committee referred to
Royal Decree 718/2005 of 20 June 2005 establishing a new procedure for the
extension of collective agreements asking for detailed information on the
extension procedure and its implementation in practice. Since the report
fails to provide such information, the Committee reiterates its request and
refers in this regard to its statement of interpretation and general question
under Article 6 §2 in the General Introduction to these Conclusions.

Conclusion

The Committee concludes that the situation in Spain is in conformity with Ar-
ticle 6 §2 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the information provided in the Spanish report
and all the information at its disposal that there have been no changes to the
situation, which it has previously considered to be in conformity with
Article 6 §3 of the Charter. It asks that the next report provide a full and up-
to-date description of the situation.

Conclusion

The Committee concludes that the situation in Spain is in conformity with Ar-
ticle 6 §3 of the Charter.

5. See the country profile on Spain on the European industrial relations observatory on-
line (eironline) website: http://www.eurofound.europa.eu/country/spain_1.htm.
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Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by Spain.

Meaning of collective action - Who is entitled to take collective action?

The Committee previously examined the situation under these headings
and found that it was in conformity with the Charter. The report indicates
that there has been no change to this situation.

Restrictions on the right to strike

The Committee recalls that pursuant to Section 10.1 of Royal Legislative-
Decree No. 7 of 4 March 1977 the Government may impose arbitration to end
a strike in exceptional circumstances, namely when it considers that there is
a threat to the rights and freedoms of others because a strike had gone too
long, the parties’ positions were irreconcilable and too much damage was
being done to the national economy. According to a Supreme Court judg-
ment of 9 May 1988, a situation permitting Government interference has to
be exceptional or there has to be a cumulative series of circumstances, all of
which have to be considered by the Government, before the latter can make
use of its exceptional discretionary power.

The Committee recalled that compulsory arbitration to end a strike can only
be in conformity with Article 6 §4 of the Charter if its falls within the limits of
Article 31 of the Charter. Restrictions to the right of strike fall within the limit
of Article 31 of the Charter if they are prescribed by law and are necessary in
a democratic society for the protection of the rights and freedoms of others
or for the protection of public interest, national security, public health or
morals.

In Conclusions XVIII the Committee found that compulsory arbitration had
been imposed in certain circumstances outside the limits prescribed by
Article 31 of the Charter and considered that Section 10.1 of Royal Legisla-
tive-Decree No. 7 of 4 March 1977 allows recourse to arbitration to end a
strike in cases that go beyond those permitted by Article 31 of the Charter
and that therefore the said provision is not in conformity with Article 6 §4 of
the Charter.

The report provides no information on this issue therefore the Committee
considers that there has been no change to this situation and that the situa-
tion remains not in conformity with the Charter.
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Procedural requirements pertaining to collective action - Consequences
of collective action

The Committee notes that there have been no changes to the situation
under these headings which it previously held to be in conformity with the
Charter.

Conclusion

The Committee concludes that the situation in Spain is not in conformity
with Article 6 §4 of the Charter, on the ground that legislation authorises the
Government to impose compulsory arbitration to end a strike in cases which
go beyond the derogations permitted by Article 31 of the Charter.

Article 2 of the Additional Protocol - Right of workers to be informed
and consulted

The Committee takes note of the information contained in the report sub-
mitted by Spain.

It takes note of the legislative changes for the reference period.

Article 2 of the Additional Protocol of the Charter entitles employees and/or
their representatives, be they trade unions, staff committees, works councils
or health and safety committees, to be informed of any matter that could
affect their working environment, unless the disclosure of such information
could be prejudicial to the undertaking. They must also be consulted in good
time on proposed decisions that could substantially affect their interests,
particularly ones that might have a significant impact on the employment
situation in their undertaking.

As the Committee has noted previously (Conclusions 2007), the minimum
framework which it has adopted for Article 2 of the Additional Protocol of the
Charter is Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002, the scope of which is restricted, according to the
choice made by member states, to undertakings with at least 50 employees
or establishments with at least 20 employees in any one EU member state.
Furthermore, when assessing compliance with Article 2 of the Additional
Protocol of the Charter, the Committee considers that all categories of em-
ployee (in other words all employees with an employment contract with an
undertaking, whatever their status, length of service or workplace) must be
taken into account when calculating the number of employees covered by
the right to information and consultation (judgment of the European Court
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of Justice of 18 January 2007 (Confédération générale du travail (CGT) and
Others, Case C-385/05)).

Consequently, the Committee asks whether this is the scope of Spain’s legis-
lation, particularly as regards the calculation of these minimum thresholds.

The Committee takes note also of the information on the decisions of the
Constitutional Court as well as the statistics provided by the Labour Inspec-
tion.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in Spain is in conformity with Article 2 of the Additional
Protocol of the Charter.

Article 3 of the Additional Protocol - Right of workers to take partin
the determination and improvement of working conditions and
working environment

The Committee takes note of the information contained in the report sub-
mitted by Spain.

The Committee assessed the situation as regards workers’ right to take part
in the determination and improvement of the working conditions and
working environment in its previous conclusions (Conclusions XVI-2, XVII-2
and XVIII-2) and considered it to be in conformity with Article 3 of the Addi-
tional Protocol. It asks that the next report indicates any changes to the situ-
ation in this respect.

With regard to health and safety at work, the report refers to Royal Decree
286/2006 of 10 March 2006 on the protection of workers' health and safety
against noise, and Royal Decree 396/2006 of 31 March 2006 on measures for
the protection of workers’ health and safety in respect of asbestos. In both
decrees, the right of employees to information, consultation and participa-
tion in respect of questions pertaining to noise and asbestos are guaranteed.

Conclusion

The Committee concludes that the situation in Spain is in conformity with Ar-
ticle 3 of the Additional Protocol.

222



Chapter 14 - Conclusions concerning Articles 2, 5 and
6 of the Charter in respect of “theformer
Yugoslav Republic of Macedonia”






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by “the former Yugoslav Republic of
Macedonia” on 31 March 2005. The time limit for submitting the 3rd report on
the application of this treaty to the Council of Europe was 31 October 2009 and
“the former Yugoslav Republic of Macedonia” submitted it on 14 December
2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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— the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

“The former Yugoslav Republic of Macedonia” has accepted Articles 2, 5 and
6 from this group.

The applicable reference period was 1 January 2005 to 31 December 2008.

The present chapter on “the former Yugoslav Republic of Macedonia” con-
cerns 10 situations and contains:

— 2 conclusions of conformity: Article 2 §4; 2 §5;
— 1 conclusion of non-conformity: Articles 6 §2.

In respect of the other 7 situations concerning Articles 2 §81, 2, 3; 5; 6 8§81, 3,
4 the Committee needs further information in order to assess the situation.
The Government is therefore invited to provide this information in the next
report on the articles in question.

The next report from “the former Yugoslav Republic of Macedonia” deals
with the accepted provisions of the following articles belonging to the
fourth thematic group “Children, families and migrants”:

— theright of children and young persons to protection (Article 7),
—  theright of employed women to protection (Article 8),

—  theright of the family to social, legal and economic protection (Article
16)/

—  the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 1 - Reasonable working time

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”.

Pursuant to Article 30 of the Labour Relations Law (Official Gazette No. 80/93
—2007) maximum working time per week is 40 hours. Employers may intro-
duce shorter working weeks under conditions stipulated in the Law (work or-
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ganised in shifts, employees exposed to exceptionally difficult or strenuous
jobs or when required by the nature of the work).

Overtime work is regulated by Article 35 of the Law which sets out the cir-
cumstances - natural disasters, need to complete a working process, etc. —
when the employer can request longer working hours, which should not
exceed 10 hours a week. The report indicates that an amendment to the
Labour Relations Law will decrease the maximum overtime limit to 8 hours a
week, with a view to adjusting legislation to Directive 2003/88/EC con-
cerning certain aspects of the organisation of working time.

Article 37 of the Law stipulates that working hours may be rearranged if re-
quired by the nature of the work. In such cases the total working hours of
employees should not exceed 40 hours per week on average in the course of
one year.

The Committee recalls that the existence of flexible working time arrange-
ments are not per se contrary to the Charter. However, the reference period
for the calculation of average working hours should not exceed four to six
months, or 12 months in exceptional circumstances (General Introduction to
Conclusions XIV-2). The extension of the reference period by collective
agreement up to 12 months would also be acceptable, provided there were
objective or technical reasons or reasons concerning the organisation of
work justifying such an extension.

The Committee asks whether a collective agreement is required for the intro-
duction of the “rearrangement of working hours” schemes referred to in
Article 37.

It also asks the next report to indicate whether there exist regulations on the
question of on-call time spent at the workplace, in particular whether it is
counted as working time.

According to the report, the Labour Inspectorate received 63 complaints
from employees related to their working time in 2005 and 114 in 2008. The
number of regular inspections carried outin 2005 were 11 758 and 19 477 in
2008, following which 484 decisions requesting the employer to adjust
working time were taken in 2005 and 332 in 2008. Sanctions for violations of
regulations on working time can include the suspension of work for 7 days
or the starting of a misdemeanour procedure.

The Committee asks the next report to provide updated information on the
supervision of working time regulations by the Labour Inspectorate, in-
cluding the number of breaches identified and penalties imposed in this
area.
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Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

The rules on pay for work on public holidays are set out in the Holidays Act.
Work is authorised exceptionally during public holidays where it is impos-
sible to suspend a production line or for other technical reasons.

Employees who work on public holidays are paid their ordinary wage plus a
“contribution to salary” and a “salary supplement”. The amount of the contri-
bution and the supplement is determined by collective agreement. Under
the general collective agreements for the public sector and for the economy,
work on public holidays is paid at a rate of 250% (100% salary, 100% contri-
bution to salary and 50% salary supplement). The Committee asks if this rate
applies to all sectors or if a lower rate is applied in other sectors and, if so,
what it is.

The Committee considers that work performed on a public holiday imposes
a constraint on the part of the worker, who should be compensated with a
higher remuneration than that usually paid. Accordingly, in addition to the
paid public holiday, work carried out on that holiday must be paid at least
double the usual wage. The compensation may also be provided as time-off,
in which case it should be at least double the days worked. The Committee
asks whether a day off in lieu is awarded in addition to the remuneration.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”
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Under the Labour Code, employees are entitled to at least 20 days of annual
leave.

Paid leave is compulsory and employees may not waive their right to it. Only
where their employment contract has been terminated do employees have
the right to financial compensation for unused leave.

Paid leave may be divided up. However, one of the periods of leave must be
at least 12 days and to be used until the end of the calendar year. The Com-
mittee recalls that an employee must take at least two weeks uninterrupted
annual holidays during the year the holidays were due. The Committee asks
whether the 12-day minimum leave period corresponds to 12 consecutive
days or whether only working days are taken into account, meaning that in
reality the period amounts to a little over two weeks.

According to the report, the unused part of annual leave must be used until
the end of the month of June the following year.

The Committee asks whether employees who fall ill during periods of annual
leave may take their leave at a later date.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 84 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
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the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Marango-
poulos Foundation for Human Rights (MFHR) v. Greece, complaint No. 30/
2005, decision on the merits of 6 December 2006 and Conclusions XVIII-2,
statement of interpretation of Article 2 §4).

The Labour Act and collective agreements set out special measures for the
protection of workers engaged in dangerous or unhealthy activities. Section
116 §4 of the Labour Act provides for a reduction in weekly working hours.
The report contains lists of activities considered to pose a threat to em-
ployees’ health and of sectors in which working hours are reduced. The
labour inspectorate is responsible for seeing to it that this legislation is ap-
plied. The Committee asks if measures other than reduced working hours
have been introduced to limit exposure to residual risks in some occupa-
tions, despite the risk elimination policy.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in “the former Yugoslav Republic of Macedonia” is in con-
formity with Article 2 §4 of the Charter.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

According to this information, the weekly uninterrupted rest period must
last at least 24 hours. The weekly rest day is usually Sunday. Work is author-
ised exceptionally on rest days in the cases where the working process
evolves continuously and where the employees work in three shifts. Workers
are not permitted to give up weekly rest period. Work performed on a rest
day must be offset by time off in lieu or by financial compensation.

The Committee points out that weekly rest periods may not be replaced by
financial compensation and that employees may not forfeit their rest. Al-
though the rest period must be weekly, it may be deferred until the following
week provided that no-one is made to work more than twelve days in suc-
cession before being granted a two-day rest period.
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The Committee asks for additional information in the next report on excep-
tions to the rules on weekly rest periods.

Conclusion

Pending receipt of the information requested the Committee concludes that
the situation in “the former Yugoslav Republic of Macedonia” is in conformity
with Article 2 §5 of the Charter.

Article 5 - Right to organise

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

Forming trade unions and employers’ associations

Freedom to form trade unions and employers’ associations is guaranteed
through the freedom of association enshrined in Article 22 of the Constitu-
tion. Article 37 also specifically secures the right to establish trade unions to
further social and economic rights.

Trade unions and employers’ associations can be founded without prior au-
thorisation. They obtain legal personality upon registration. The registers of
trade unions and employers’ associations are kept by the Ministry of Labour
and Social Policy. Applications for registration must include: the decision to
establish the organisation; the minutes from the founding meeting; the
statute, name of founders and members of the executive body; the name of
the person entitled to represent the organisation; data on the number of
members of the trade union based on paid membership.

The Committee underlines that if fees are charged for the registration or es-
tablishment of an organisation, they must be reasonable and designed only
to cover strictly necessary administrative costs, and that the requirements as
to minimum numbers of members comply with Article 5 if the number is rea-
sonable and presents no obstacle to the founding of organisations. It there-
fore asks for the next report to specify what the situation is in domestic law
in respect of registration fees and the required number of founding mem-
bers.

The Labour Relations Law (Official Gazette No. 62/2005 and 130/2009) guar-
antees the autonomy and independence of trade unions by prohibiting in-
terference by employers or employers’ associations with the establishing
and functioning of trade unions.
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According to Article 37 of the Constitution trade unions can constitute con-
federations and become members of international trade union organisa-
tions. The Committee asks whether this provision also applies to employers
associations.

The Committee emphasises that domestic law must provide for a right to
appeal to a court to ensure that the right to form trade unions and employers
association is upheld. It therefore asks that the next report give further infor-
mation in this regard.

Freedom to join or not to join a trade union

According to the Labour Relations Law employees are free to join trade
unions. The Committee underlines that workers must also be free not to join
a trade union or not remain member of a union. Any form of compulsory
trade unionism is incompatible with Article 5. The freedom guaranteed by
Article 5 is the result of a choice and such decisions must not be taken under
the influence of constraints that rule out the exercise of this freedom. To
secure this freedom, domestic law must clearly prohibit all pre-entry or post-
entry closed shop clauses and all union security clauses (automatic deduc-
tions from the wages of all workers, whether union members or not, to
finance the trade union acting within the company). Consequently, clauses
in collective agreements or legally authorised arrangements whereby jobs
are reserved in practice for members of a specific trade union are in breach
of the freedom guaranteed by Article 5. The same principle also applies to
employers’ freedom to organise. Therefore the Committee asks that the next
report indicate whether the right not to join a trade union is protected by
law. Should the next report not give this information, there will be nothing
to establish that the situation is in conformity.

The report states that, according to law, employers should not rely on mem-
bership of a trade union or participation in a union’s activities when deciding
to employ someone, move an employee from one post to another, grant pro-
motion, and terminate a work contract.

The Committee underlines that trade union members must be protected
from any harmful consequence that their trade union membership or activi-
ties may have on their employment, particularly any form of reprisal or dis-
crimination in the areas of recruitment, dismissal or promotion because they
belong to a trade union or engage in trade union activities. Where such dis-
crimination occurs, domestic law must make provision for compensation
that is adequate and proportionate to the harm suffered by the victim. The
Committee therefore asks for information in the next report on this point.
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Should this information not be provided, there would be nothing to estab-
lish that the situation is in conformity.

Trade union activities

The report indicates that the Labour Relations Law stipulates that employers
must facilitate the activities of a trade union which protects the rights of its
employees. However, the Committee notes from another source that em-
ployers are expected to do so only in respect of the predominant union.? The
Committee emphasises that trade union officials must have access to the
workplace and union members must be able to hold meetings at work in so
far as employers’ interests and company requirements permit. The report in-
dicates that further details are provided in the General Collective Agreement
for Economy and the General Collective Agreement on the Public Sector. The
Committee therefore asks for more information in the next report regarding
access to workplaces of officials of all trade unions.

The Labour Relations Law governs the cases where a union or employers as-
sociation should terminate their activities, namely: if, without serious and
justified reasons, it did not hold a meeting of its highest executive body for a
period exceeding twice the period provided in its statute; the number of
members of the organisation have gone below the minimum number of
founding members provided for by law. The ILO Committee of Experts on the
Application of Conventions and Recommendations (CEACR) criticised the
first possibility of dissolution considering that not holding a meeting of the
highest executive body for two consecutive times is not a sufficient ground
for terminating the activities of a trade union or an employer association. The
Committee concurs and finds termination of activities an excessive step in
such cases. The CEACR also noted in respect of the minimum number of
founding members not being attained that no section in the Labour Rela-
tions Law fixes such a minimum. The Committee did not find in the report
any information concerning such a minimum. As a consequence it asks for
clarification in the next report on this point. Should no information be pro-
vided in the next report, there will be nothing to establish that the situation
is in conformity with Article 5.

The report also states that trade union representatives are offered protection
under the Labour Relations Law: they are protected from dismissal, and their
salaries cannot be decreased. The protection against dismissal lasts for two

2. International Trade Union Confederation (ITUC) Annual Survey of violations of trade
union rights ~ 2009: http://survey09.ituc-csi.org/survey.php?IDContinent=4&
IDCountry=MKD&Lang=EN.
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after leaving the functions of union representative. The General Collective
Agreement also states that union representatives should be entitled to
undergo training in order to carry out their union functions. In addition, the
report indicates that members of a trade union or employers association can
ask for court protection. A trade union or employers association can ask
courts to prohibit an activity that run counter the right of employees to
engage in union activities.

Representativeness

Representativeness is determined on the basis of the registry of trade unions
or employers’ associations held by the Ministry of Labour and Social Policy
and the number of members. Section 212 of the Labour Relations Law stipu-
lates that for a trade union to be considered representative in order to sign
collective agreements with an employer must reach at least 33% of em-
ployees of the enterprise concerned or must be member of a representative
trade union on higher level of organisation. In order to sign a collective
agreement at branch or state level a trade union must have a membership
comprising at least 33% of the total number of employees in a given branch
or the area for the agreement is signed, or be a member of a representative
trade union. The Labour Relations Law also states that employer associations
to be representative must gather 33% of the employers of the branch or area
in which the collective agreement is being concluded.

The report indicates that this high threshold was criticised notably by the ILO
and the European Commission, which led to the Labour Relations Law being
amended in 2009. At the outset, the Committee observes this is beyond the
reference period here at issue. For collective agreements at state level, new
conditions for representativeness have been laid down. To be representative,
trade union need: to be registered; to have at least 10% members from the
total number of employees in the sector for which the collective agreement
is signed; to count as members at least three unions at national level; to act
at national level and to have registered members in at least 1/5 of the munic-
ipalities of the country; to act in accordance with its statute and democratic
principles; to count as members trade unions that have signed or joined at
least three collective agreements at branch level.

To be representative employers associations need: to be registered; to have
members of at least 5% of the total number of employers or members who
employ at least 5% of the total number of employees in the country; to have
members who are employers in at 3 branches; to have members in at least
one-fifth of the municipalities in the country; to have signed or joined at
least three collective agreements at branch level; to act in accordance with

234



Conclusions XIX-3: “The former Yugoslav Republic of Macedonia” - Article 6

its statute and domestic principles. A Commission composed of nine
members of the Ministry of Labour and Social Policy, Ministry of Justice and
the Ministry of Economy decides on whether the requirements are met. Reg-
istered trade unions and employers associations can send a representative to
participate in the work of this Commission to ensure transparency of the pro-
cedure. The Committee asks what appeals are available to contest a decision
not to grant representative status. The Committee reserves its position as to
the conformity of the representativeness procedure as the reform described
was made outside the reference period.

Personal scope

According to Article 22 of the Constitution the law may restrict the condi-
tions for the exercise of the right to form or join trade union organisations in
the armed forces, the police and administrative bodies. There are currently
no statutes restricting the right to organise of members of the police and ad-
ministrative bodies. The Committee asks to be kept informed of any changes
in this respect.

The Committee underlines that under Article 19 §4b of the Charter, states
party must secure for nationals of other parties treatment not less favourable
than that of their own nationals in respect of membership of trade unions
and enjoyment of the benefits of collective bargaining. Therefore, it asks for
information on this question in the next report. Should this information not
be provided, there will be nothing to establish that the situation is in con-
formity in this regard.

According to the Law on Defence, trade union rights are removed in the
armed forces only in case of military and state emergency.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”.

The Committee asks that the next report provide all relevant information on
joint consultation in the light of the explanations given below and questions
raised.
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Levels of joint consultation

Section 21 of the Labour Code of “the former Yugoslav Republic of Mace-
donia” provides for the establishment of a national tripartite body, the Eco-
nomic and Social Council (ESC). The report informs that this body was set up
and serves as a forum for consultations and exchanges of information
among the social partners and the Government.

The Committee notes from the report that the ESC is chaired by a represent-
ative of the Ministry of Labour and Social Policy assisted by a secretary from
the same Ministry. Other members of the body are representatives of the
Ministry of Finance and of the Ministry of Economy and three representatives
selected by the Federation of Trade Unions of Macedonia and three repre-
sentatives of the Organisation of Employers. The agenda of the sessions of
the ESC is determined by the Chairperson but any other member may
request that other items be added to the agenda. The ESC sessions are con-
vened by its Chairperson. They must take place at least four times a year. The
sessions of the ESC are public and announcements are made on the results
of the consultations after each session.

The Committee highlights that under Article 6 §1 consultation must take
place on several levels: national, regional/sectoral and enterprise (Conclu-
sions I, Denmark, Germany, Norway, Sweden). It notes from the report that
tripartite structures such as the ESC also exist at the local level to prepare
local action plans in the economic and social areas. It asks the next report to
provide more information in this regard as well as with reference to possibil-
ities for consultation at the sectoral and enterprise levels.

The Committee moreover asks whether employers’ and employees’ organi-
sations also have the opportunity for joint consultation on a bi-partite basis.

The Committee recalls that within the meaning of Article 6 &1, joint consul-
tation is consultation between employees and employers or the organisa-
tions that represent them (Conclusions |, Statement of Interpretation on
Article 6 §1). Such consultation can take place within tripartite bodies pro-
vided that the social partners are represented in these bodies on an equal
footing (Conclusions V, Statement of Interpretation on Article 6 §1).

While referring to the questions raised in its assessment under Article 5 as
regards the reform of the criteria to determine representativeness, the Com-
mittee recalls that with respect to Article 6 §1, any requirement of represent-
ativeness of trade unions must not excessively limit the possibility of trade
unions to participate effectively in consultation. In order to be in conformity
with Article 6 §1, representativity criteria should be prescribed by law, should
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be objective and reasonable and subject to judicial review which offers ap-
propriate protection against arbitrary refusals (Conclusions 2006, Albania).
The Committee asks the next report to provide details about the impact of
the new requirements for representativeness (in force after the reference
period) on consultation procedures. Meanwhilg, it reserves its position in this
regard.

Matters for joint consultation

Under Article 6 §1 consultation must cover all matters of mutual interest, and
particularly: productivity, efficiency, industrial health, safety and welfare, and
other occupational issues (working conditions, vocational training, etc.), eco-
nomic problems and social matters (social insurance, social welfare, etc.)
(Conclusions |, Statement of Interpretation on Article 6 §1 and Conclusions V,
Ireland). From the report the Committee understands that the above na-
tional tripartite body does discuss all such matters.

Public sector

Finally, the Committee highlights that consultation should take place also in
the public sector, including the civil service (Conclusions Ill, Denmark, Ger-
many, Norway, Sweden and Centrale générale des services publics, CGSP v. Bel-
gium, Complaint No. 25/2004, Decision on the merits of 9 May 2005, §41). It
therefore asks whether there are specific consultative bodies in the public
sector and if so what their structure is and how they operate. Meanwhile, it
reserves its position in this regard.

Conclusion

Pending receipt of the information requested, the Committee defers its con-
clusion.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

Legislative framework

“The former Yugoslav Republic of Macedonia” ratified ILO Convention No. 98
on the Right to Organise and carry out Collective Bargaining in 1991. It has
not yet ratified ILO Convention no. 154 on Collective Bargaining.
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Collective bargaining procedures are governed by the Labour Relations Act
(No. 62/2005), which provides that negotiations have to be held in good
faith, collective agreements are valid two years and their duration may be
prolonged if the parties agree. The Act also stipulates that any eligible party
may join a collective agreement after it has been signed by submitting a
Statement of accession to the agreement.

As regards the requirements to be an eligible party to a collective agree-
ment, the Committee understands from the report and from other sources?
that during the reference period collective bargaining was restricted to trade
unions representing at least 33% of the employees at the level at which the
agreement was concluded (company, sector or country). The report ac-
knowledges that this restriction created problems in practice and thus the
representativeness requirements were modified in 2009 (outside the refer-
ence period). While referring to its questions and remarks in this regard
under Article 5 and 6 §1, the Committee holds that during the reference
period the requirements to be met to be entitled to enter negotiations were
excessive and therefore such as to infringe the right to bargain collectively.

Conclusion of collective agreements

The Committee recalls that according to Article 6 §2, if the spontaneous de-
velopment of collective bargaining is not sufficient, positive measures
should be taken to facilitate and encourage the conclusion of collective
agreements. Whatever the procedures put in place are, collective bargaining
should remain free and voluntary (Conclusions |, Statement of Interpretation
on Article 6 §2). The Committee thus requests the Government to indicate
what measures it has taken or plans to take to facilitate and encourage the
conclusion of collective agreements.

The report informs that during the reference period two general collective
agreements were signed at the national level: one for the private sector
(Agreement No. 76/2006) and one for the public sector (Agreement No. 10/
2008). The report also indicates that 11 collective agreements were signed at
the branch level.

The Committee asks the next report to continue to provide information on
collective agreements concluded in the private and public sector at enter-
prise, sectoral and national level. It also asks the next report to indicate the
number of employers and employees covered by these agreements.

3. 2009 ITUC Survey of violations of trade union rights available at: http://survey09.ituc-
csi.org/survey.php?IDContinent=4&IDCountry=MKD&Lang=EN.
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The Committee asks the next report to provide information on the proce-
dures governing the possible extension of collective agreements. It refers, in
this regard, to its statement of interpretation and general question under
Article 6 82 in the General Introduction to these Conclusions.

Public sector

The report informs that a collective agreement signed in 2008 regulates col-
lective labour relations in the public sector. The Committee asks the next
report to provide details on the parties to this agreement as well as on its
content.

The Committee recalls that civil servants are entitled to participate in the
processes that result in the determination of the regulations applicable to
them (Conclusions lll, Germany). It therefore asks the next report to indicate
whether the above mentioned collective agreement, and if relevant other
regulations, allow a participation of employees in the public sector in the de-
termination of their working conditions. In the absence of such a right, the
situation will be deemed not to be in conformity with the requirements of
Article 6 82 of the Charter.

Conclusion

The Committee concludes that the situation in “the former Yugoslav Repub-
lic of Macedonia” is not in conformity with Article 6 §2 of the Charter as dur-
ing the reference period the requirements to enter negotiations infringed
the right to bargain collectively.

Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”.

Mediation and conciliation in the private sector

The Committee recalls that Article 6 §3 applies to conflicts of interest, i.e.
generally conflicts which concern the conclusion of a collective agreement
or the modification, through collective bargaining, of conditions of work
contained in an existing collective agreement. It concerns neither conflicts of
rights, i.e. conflicts related to the application and implementation of a collec-
tive agreement, nor political disputes.
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The “Law on Peaceful Solving Labour Relations’, no. 8/2007, sets out the pro-
cedure for resolving inter alia collective labour disputes. The law provides for
the establishment of a “council” whose role is to train mediators and arbitra-
tors and provide the parties to a dispute with a list of mediators. The Com-
mittee notes from the information provided under both Article 6 §3 and 6 §4
that recourse to mediation/conciliation is compulsory prior to resorting to
industrial action, but no solution may be imposed on the parties. The parties
to the dispute must agree on the choice of mediator and if they cannot do so
a mediator will be appointed by the Director of the above mentioned
council. The Committee asks what the timeframe is for mediation.

According to the report general collective agreements provide that labour
disputes which have not been solved through mediation will be resolved by
arbitration. They must be submitted to arbitration within 5 days of cessation
of mediation proceedings. The parties to the dispute select the arbitrator
from a list, the arbitrator must then initiate discussions within 5 days of being
seized by the dispute and a reach a decision within 15 days. The Committee
considers that this cannot be deemed to be compulsory arbitration as the
parties have agreed in the collective agreement to have recourse to arbitra-
tion and be bound by it.

The Committee asks for further information on which collective agreements
make provision for arbitration.

Mediation and conciliation in the public sector

The Committee asks for information to be provided on mediation and con-
ciliation procedures in the public sector.

Conclusion

Pending receipt of the information, requested the Committee defers its con-
clusion.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by “the former Yugoslav Republic of Macedonia”

The Committee highlights that should all the information requested in the
current conclusion not be submitted in the next report there will be nothing
to show that the situation is in conformity.
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Meaning of collective action

Article 38 of the Constitution guarantees the right to strike, and the right is
regulated in further detail by Chapter XX of the Labour Law (“Official Gazette
of the Republic of Macedonia” Nos. 62/2005, 106/2008 and 161/2008).

The Committee asks for information on the permitted objectives of collec-
tive action, the Committee recalls that under Article 6 §4 the right to strike
should be guaranteed in the context of any negotiation between employers
and employees in order to settle an industrial dispute.

Who is entitled to call collective action?

According to the report trade unions have the right to call and lead a strike.
The Committee recalls its case law in this respect; when the decision to call a
strike can be taken only by a trade union, the forming of a trade union must
not be subject to excessive formalities. It recalls from its conclusion under
Article 5 that trade unions and employers’ associations can be founded
without prior authorisation. They obtain legal personality upon registration.
The registers of trade unions and employers’ associations are kept by the
Ministry of Labour and Social Policy. Applications for registration must in-
clude: the decision to establish the organisation; the minutes from the
founding meeting; the statute, name of founders and members of the exec-
utive body; the name of the person entitled to represent the organisation;
data on the number of members of the trade union based on paid member-
ship. The Committee asks how long it takes to register a trade union.

The Committee seeks confirmation that non union members may partici-
pate in a strike.

Restrictions on collective action

The Constitution provides that the law may restrict the right to strike for the
armed forces, police and authorities of the state administration, strikes in the
armed forces, police, civil administration, public enterprises and public insti-
tutions are regulated by special laws.

Pursuant to Article 121 of the Law on Interior Affairs (“Official Gazette of the
Republic of Macedonia” No. 92/2009), strikes are prohibited in the Ministry of
Interior in a military, emergency and crises situations. In the case of a
complex security situation, large scale disturbance of the public law and
order, natural disasters and epidemics or large scale endangerment of the
life and health of people and properties, not more than 10% of the workers
in the Ministry may participate in a strike, and it cannot last more than three
days. Similar conditions and restrictions apply to the police.
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For the employees in public enterprises, the conditions under which a strike
may be organised are prescribed the Law on Public Enterprises (Official
Gazette of the Republic of Macedonia” nos. 38/1996, 40/2003, 49/2006, 22/
2007 and 83/2009). A trade union, should it decide to exercise the right to
strike, should deliver a letter of warning to the director at the latest 7 days
before their intention to call for a strike, wherefore they must specify the
reasons and the intentions for the strike. After delivery of the warning, repre-
sentatives of the board of managers and the director are obliged to make a
proposal to resolve the dispute and to inform the workers and the public of
the proposal. If no agreement is reached within 15 days the trade union, may
call a strike. The Committee asks whether is any requirement that public en-
terprises providing essential services must maintain minimum services
during a strike.

The Law on Civil Servants (“Official Gazette of the Republic of Macedonia”
Nos. 59/2000 and 34/2001) stipulates that, when exercising their right to
strike, civil servants are obliged to ensure “undisturbed operation of the
functions of the authority/body”. The Committee asks for information on
what this in fact means and how it is organised.

The report also states that not every type of “work process” can be halted
during a strike. Therefore the employer, and the trade union must prepare
and adopt rules for the maintenance of a minimum service in “necessary
work processes” that cannot be interrupted during a strike. These rules shall
in particular contain the number of employees and the “work processes” that
must be maintained during the strike, with a view to enabling the resump-
tion of work after the strike’s completion (manufacturing sustainability work
processes), or rather with the aim of ensuring work that is necessarily essen-
tial with a view to protecting the lives, personal security or the health of the
citizens (i.e. necessary job/work processes). Nevertheless, according to the
report the right to strike cannot in any way be prevented or seriously re-
stricted by requiring minimum services.

Should the trade union and the employer fail to reach a settlement within 15
days from the date of the employer’s proposal to the trade union on the
minimum services to be guaranteed, the employer or the trade union may
request arbitration to make a decision within the subsequent 15 days.

The Committee asks for information on what sectors may be required to in-
troduce a minimum service, as described above.
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Procedural requirements pertaining to collective action

The trade union which has called the strike must notify the employer against
whom it is directed, specifying the reasons for the strike, the place where it is
to be held, and the date and time of the strike’s commencement.

A strike cannot take place before the completion of the conciliation/media-
tion procedures.

The Committee asks whether there are any other procedural requirements
that must be fulfilled before a lawful strike can take place, such as ballot re-
quirements.

Consequences of collective action

Participation in a law strike does not entail a breach of the employment con-
tract and therefore striking workers may not be dismissed. Further the report
states that workers who participated in a strike may suffer no detriment on
their return to work.

Conclusion

Pending receipt of the information requested the Committee defers its con-
clusion.
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Chapter 15 - Conclusions concerning Articles 2,4, 5
and 6 of the Charter
in respect of the United Kingdom






Introduction

The function of the European Committee of Social Rights is to rule on the
conformity of the situation in States with the European Social Charter. In
respect of national reports; it adopts “conclusions” in respect of collective
complaints, it adopts “decisions”.

A presentation of this treaty as well as statements of interpretation formu-
lated by the Committee appear in the General Introduction to the Conclu-
sions.’

The European Social Charter was ratified by the United Kingdom on 11 July 1962.
The time limit for submitting the 29th report on the application of this treaty to
the Council of Europe was 31 October 2009 and the United Kingdom submitted
it on 19 November 2009.

This report concerned the accepted provisions of the following articles be-
longing to the thematic group “Labour rights”:

— theright to just conditions of work (Article 2),
—  theright to a fair remuneration (Article 4),

— theright to organise (Article 5),

— theright to bargain collectively (Article 6),

—  theright to information and consultation (Article 2 of the Additional
Protocol),

—  the right to take part in the determination and improvement of the
working conditions and working environment (Article 3 of the Addi-
tional Protocol).

1. The conclusions as well as state reports can be consulted on the Council of Europe’s
Internet site (www.coe.int/socialcharter).
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The United Kingdom has accepted all of these Articles, with the exception of
Articles 2 §1 and 4 §3 as well as Articles 2 and 3 of the Additional Protocol.

The reference period was 1 January 2005 to 31 December 2008.

The present chapter on the United Kingdom concerns 13 situations and con-
tains:

— 3 conclusions of conformity: Articles 4 85,6 §1 and 6 §3.

— 10 conclusions of non-conformity: Articles 2 §2,2 83,2 84,2 85,4 81,4
§2484,5,682,684.

The next United Kingdom report deals with the accepted provisions of the
following articles belonging to the fourth thematic group “Children, families
and migrants”:

— theright of children and young persons to protection (Article 7),
— theright of employed women to protection (Article 8),

—  theright of the family to social, legal and economic protection (Article
16),

—  the right of mothers and children to social and economic protection
(Article 17),

—  theright of migrant workers and their families to protection and assist-
ance (Article 19).

The deadline for the report was 31 October 2010.

Article 2 - Right to just conditions of work
Paragraph 2 - Public holidays with pay

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

The Committee points out that public holidays are not a right that is en-
shrined in legislation. They are covered instead by collective agreements and
individual employment contracts. In its previous conclusions (Conclusions
XVI-2 and XVIII-2), the Committee asked for information demonstrating that
the great majority of workers were entitled to paid public holidays through
collective agreements or otherwise. It also asked under what circumstances
work could be performed on public holidays and whether employees were
entitled to time off in lieu and/or increased remuneration. The report does
not answer these questions. The Committee therefore reiterates them.
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In the absence of information allowing the Committee to consider whether
the right to public holidays with pay is guaranteed, it concludes that the sit-
uation is not in conformity.

Conclusion

The Committee concludes that the situation in United Kingdom is not in con-
formity with Article 2 §2 of the Charter on the ground that it has not been es-
tablished that the right to public holidays with pay is guaranteed.

Article 2 - Right to just conditions of work
Paragraph 3 - Annual holiday with pay

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

The Working Time Regulations were amended in 2007 and as a result, annual
paid leave entitlement was extended to 28 days. Financial compensation
may not be offered as an alternative to such leave.

On the Isle of Man, the right to paid annual leave was introduced in Sep-
tember 2007 by way of the Annual Leave Regulations and the Annual Leave
Order. Workers are entitled to four weeks’ paid leave per year.

The Committee considers that annual leave exceeding two weeks may be
postponed in particular circumstances prescribed by domestic law, the
nature of which should justify the postponement. It asks again for informa-
tion in the next report on the rules on the postponement of annual leave.

In its previous conclusion (Conclusions XVIII-2), the Committee considered
that the situation was not in conformity on the ground that workers who fall
ill or are injured during their holiday are not entitled to take the days lost at
another time. According to the report, the Government is currently exam-
ining the impact of two recent judgments of the European Court of Justice
(Stringer and Pereda)? and how they apply to rules governing working time.
As there was no change in the situation during the reference period, the
Committee renews its finding of non-conformity.

2. ECJ, 20 January 2009, Case No. C-520/06, Stringer e.a. v. Her Majesty’s Revenue and Cus-
toms; ECJ, 10 September 2009, Case No. C-277/08, Pereda v. Movilidad SA.
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Conclusion

The Committee concludes that the situation in United Kingdom is not in con-
formity with Article 2 §3 of the Charter on the ground that workers who fall
ill or are injured during their holiday are not entitled to take the days lost at
another time.

Article 2 - Right to just conditions of work

Paragraph 4 - Reduced working hours or additional holidays in
dangerous or unhealthy occupations

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

The Committee refers to the statement of interpretation it made on Article 2
§4 of the 1961 Charter in the General Introduction to Conclusions XVIII-2.

Article 2 §4 requires states to grant workers exposed to residual risks one
form or another of compensation if the risks have not been eliminated or suf-
ficiently reduced despite the full application of the prevention and protec-
tion measures deriving from Articles 3 and 11, or if such measures have not
been applied. The aim of these measures should be to afford the persons
concerned sufficient regular rest time to recover from the stress and fatigue
caused by their occupation and thus maintain their vigilance or limit their ex-
posure to the risk. Article 2 §4 mentions two forms of compensation, namely
reduced working hours and additional paid holidays. In view of the emphasis
the article places on health and safety objectives, the Committee considers
that other approaches to reducing exposure to risks may also be in con-
formity with the Charter. Under no circumstances, however, can financial
compensation be considered appropriate under Article 2 §4 (Ma-
rangopoulos Foundation for Human Rights (MFHR) v. Greece, complaint No.
30/2005, decision on the merits of 6 December 2006 and Conclusions XVIII-
2, statement of interpretation of Article 2 §4).

The Committee refers to its conclusion under Article 3 of the Charter (Con-
clusions XIX-2) which describes the dangerous occupations performed and
the preventing measures taken in this regard.

According to the report, in July 2006, the Government published guidelines
for employers on managing the risks associated in particular with dangerous
work. This tool takes account of the type of work, commuting time, the
number and frequency of breaks and shift lengths. It highlights the points in
the shift schedule where fatigue and risk are highest so that employers can
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reduce risks by changing work schedules or working hours or incorporating
more breaks.

In its previous conclusion (Conclusions XVIII-2), the Committee concluded
that the situation in the United Kingdom was not in conformity with Article
2 84 of the Charter as there is no provision in legislation for reduced working
hours or additional holidays for workers exposed to occupational health risks
coupled with the fact that no evidence was given demonstrating that such
measures were provided by collective agreement or by other means. It asked
for information on specific measures taken to reduce exposure to risks in oc-
cupations or involving work processes where it has not been possible to
eliminate all residual risks, in particular in those occupations typically consid-
ered as dangerous and unhealthy. The Committee notes that the guidelines
published by the Government do not form a binding legal basis and that
there is still no provision in United Kingdom legislation for working hours to
be reduced or additional leave to be granted to workers engaged in dan-
gerous or unhealthy occupations. It therefore reiterates its finding of non-
conformity.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 2 §4 of the Charter on the ground that it has not been
established that measures reducing exposure to risks are provided.

Article 2 - Right to just conditions of work
Paragraph 5 - Weekly rest period

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

The Committee refers to its previous conclusion (Conclusions XVIII-2), in
which it gave a list of situations in which it was possible to postpone weekly
rest periods and work for more than 12 consecutive days. It found the list to
be very broad-ranging and to contain few safeguards. It concluded that the
situation was not in conformity with Article 2 §5 of the Charter.

As there was no change in the situation during the reference period, the
Committee renews its finding of non-conformity.

As regards Sunday work in 2006, 16% of all persons in employment and in
2008, 15.1% of all persons in employment worked regularly on a Sunday.
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Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 2 §5 of the Charter on the grounds that there are in-
adequate safeguards to prevent that workers may work for more than twelve
consecutive days without a rest period.

Article 4 - Right to a fair remuneration
Paragraph 1 - Decent remuneration

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

In its previous conclusion the Committee held that the situation was not in
conformity with Article 4 §1 of the Charter on the ground that the minimum
wage fell far below the threshold of 60% of the average wage.

It now notes from the report that in 2008 the adult rate of the United
Kingdom National Minimum Wage (NMW) amounted to £ 5.73 (€6.90) gross
per hour. According to the report the NMW has increased substantially faster
than both average earnings and prices, especially since 2001. Since it was in-
troduced in 1999, it has risen by around 59% up to October 2008. The Gov-
ernment takes advice on NMW rates from the independent Low Pay
Commission. The aim when setting the rates is to help the low paid through
an increased minimum wage, while making sure that no damage is done for
their employment prospects by setting these rates too high.

As regards the minimum wage as a per cent of median earnings (the so
called NMW bite), the Committee observes from the report that it is higherin
low paid sectors such as hotels and restaurants, cleaning, hairdressing etc.
On average, in all sectors it represented around 50% of the median wage in
2008. The report also describes the system of tax credits which aims at
achieving fairness combined with flexibility in the labour market. The Com-
mittee observes that when combining the NMW with tax credits, a single
person in October 2009 earned £197 (€237) per week.

The report does not provide information on the average wage. The Com-
mittee notes from Eurostat that the average gross annual earnings in in-
dustry and services in 2007 amounted to €46 050. The Committee notes
from OECD? that the minimum relative to average wage of full-time workers
represented 46%.

3. http://stats.oecd.org/Index.aspx?DatasetCode=MIN2AVE.
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Taking all elements at its disposal into account, the Committee still considers
that the situation is not in conformity with the Charter. Despite a number of
efforts aimed at improving the overall situation of minimum wage earners,
and notwithstanding the fact that the pound value of the minimum wage
has gone up during the reference period, this wage remains low and cannot
be considered fair in the meaning of the Charter.

Conclusion

The Committee concludes that the situation in United Kingdom is not in con-
formity with Article 4 81 of the Charter on the ground that the minimum
wage is manifestly unfair.

Article 4 - Right to a fair remuneration
Paragraph 2 - Increased remuneration for overtime work

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

The report shows that there have been no changes to the situation which has
previously been considered as not being in conformity with the Charter.

The Committee recalls that both the threshold marking the beginning of
overtime as well as the pay rates for overtime are determined freely between
the employer and employee (usually by agreements at company level). Ac-
cording to information by the Government (Governmental Committee,
Report concerning Conclusions XVIII-2, T-SG(2009)3) this aspect of the
English Law of Contracts will not be changed.

The report fails to provide evidence that all workers are actually paid for
overtime at an enhanced rate or compensated with leave of a longer dura-
tion than the overtime worked.

Moreover, the Committee notes from another source* that there are around
five million United Kingdom employees who regularly work unpaid overtime
(an average of 57 days a year without being paid).

Accordingly, given the absence of evidence that all workers received in-
creased remuneration for overtime, and the fact the law does not guarantee
an enhanced pay rate and/or time off in lieu, the Committee reiterates that
the situation is not in conformity with this provision.

4. Trades Union Congress (IUC), Annual Survey, 2010.
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It also asks the next report to provide information on the activities of the
Labour Inspection in respect of any breaches related to the failure to pay
overtime wages.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 4 §2 of the Charter on the grounds that workers do
not have adequate legal guarantees ensuring them increased remuneration
for overtime.

Article 4 - Right to a fair remuneration
Paragraph 4 - Reasonable notice of termination of employment

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

It points out that the situation in the United Kingdom has never been found
to be in conformity with Article 4 §4 of the Charter because notice periods
for employees with fewer than three years’ service are too short. From the
report, the Committee notes that that there has been no change in the situ-
ation in this respect. Notice periods are established by the Employment
Rights Act of 1999 but individual employment contracts may set longer pe-
riods. In order to establish that reasonable notice periods are guaranteed,
the Committee asks for the next report to contain examples of notice periods
negotiated by the parties to an employment contract.

The Committee notes that in 2006, a new Employment Act came into force
on the Isle of Man. The Act has enhanced some of the rights connected with
notice periods granted under the previous Act of 1991. In particular, it has ex-
tended the right to notice periods to all full-time and part-time employees
irrespective of the number of hours they work.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 4 §4 of the Charter on the ground that notice periods
for employees with less than three years’ service are too short.
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Article 4 - Right to a fair remuneration
Paragraph 5 - Limits to deduction from wages

The Committee takes note of the information contained in the report sub-
mitted by United Kingdom.

In its previous conclusion (Conclusions XVIII-2) it was not possible to estab-
lish whether there was any limit on deductions from wages. According to the
report the National Minimum Wage Act 1999 protects workers from deduc-
tions which may deprive them of the minimum subsistence level. Accord-
ingly, employers may not make deductions which would reduce pay below
the national minimum wage, even if the employee has given written permis-
sion to do so. The only exception to this rule are deductions from wages
related to housing. Following recommendations from the Low Pay Commis-
sion, the amount which can be deducted for housing provided by the em-
ployer has been increased from £4.46 to £4.51 per day. This increase took
effect on 1 October 2009. The Committee asks if the National Minimum
Wage Act applies to all forms of deductions, including trade union dues,
fines, maintenance payments, repayment or wage advances, etc.

The Committee points out that the aim of Article 4 85 is to ensure, firstly, that
itis only possible to make deductions from wages under certain well defined
circumstances prescribed by a legal instrument (a law, a regulation, a collec-
tive agreement or an arbitration award) and, secondly, to ensure that reason-
able limits are placed on such deductions.

The Committee considers the prohibition on making deductions from the
minimum wage guaranteed by the National Minimum Wage Act 1999 to be
in conformity with Article 4 §5 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes
that the situation in the United Kingdom is in conformity with Article 4 85 of
the Charter.

Article 5 - Right to organise
The Committee takes note of the information contained in the report sub-
mitted by United Kingdom.

The Committee already examined the situation with respect to the right to
organise (forming trade unions and employer associations, freedom to join
or not join a trade union, trade union activities, representativeness, and per-
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sonal scope) in its previous conclusions. It will therefore only consider recent
developments and additional information in this conclusion, in particular on
grounds of non-conformity retained in the last conclusion (Conclusions
XVIII-1).

Forming trade unions and employer associations

In the previous conclusion (Conclusions XVIII-1) the Committee noted that
Section 174 of the Trade Union and Labour Relations (Consolidation) Act
1992, as amended by Sections 33 and 34 of the Employment Relations Act
2004, made it possible to exclude union members for reasons linked exclu-
sively or mainly to the fact they have taken part in the activities of a political
party but exclusion could not be carried out merely because they were affil-
iated to the party. It considered that this constituted an excessive interfer-
ence with trade union membership conditions. In 2007 the European Court
of Human Rights ruled on a case where a trade union was prevented from ex-
cluding a member who was affiliated with an extreme right party despite the
fact that membership of this party was contrary to the union’s rules (ASLEF v.
United Kingdom, judgment of 27 February 2007). The Court, which referred
to the Committee’s conclusion and case law on Section 174 of the 1992 Act,
held that this constituted a violation of Article 11 of the European Conven-
tion of Human Rights which guarantees the right to freedom of association.
Section 19 of the Employment Act 2008 has since broadened trade unions’
ability to exclude or expel members and made it possible for a union to
exclude or expel on the grounds of political party membership where mem-
bership of that party is contrary to the rules of the union, or contrary to an
objective of the union. The Government attempted to balance competing
human rights, i.e. freedom of expression of the individual member and
freedom of association of unions, and decided in line with the Court’s judg-
ment to provide the following conditions for an exclusion or expulsion to be
lawful: the decision to exclude or expel must be taken in accordance with the
union’s rules; the decision must be taken fairly; exclusion or expulsion must
not cause the individual to lose their livelihood or suffer exceptional hard-
ship. The Committee notes that while the Employment Act 2008 was
enacted during the reference period, the entry into force took place after the
reference period in April 2009. It thus reserves its position until the next
report, and will examine the situation in the light of examples to be provided
in the next report of how it is applied and interpreted by domestic courts.

In its last conclusions (Conclusions XVI-1, XVII-1 & XVIII-1) the Committee
considered that Section 15 of the Trade Union and Labour Relations (Consol-
idation) Act 1992, which makes it unlawful for a trade union to indemnify an
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individual union member for a penalty imposed for an offence or contempt
of court, constituted an unjustified incursion into the autonomy of trade
unions. The Government previously stated that Section 15 encourages union
officials to act responsibly and prudently. However, the Committee previ-
ously noted that there was no positive right to strike under domestic law for
employees and that the scope for workers to defend their interests through
lawful collective action was excessively restrictive (Conclusions XVIII-1,
Article 6 8§4). In addition, it notes that employees participating in collective
action do not have immunity against civil wrongs or criminal offences com-
mitted in the course of any collective action, such as intentional damage to
property or unlawful trespass, e.g. by entering premises without the em-
ployer’s authorisation or by staging a “sit-in” on the premises of the enter-
prise. Furthermore, an employer can apply for an interim injunction
requiring an industrial action not to go ahead or to cease (for example if one
of the formal requirements for a collective action to be considered lawful has
not been met). If the organisers or individuals do not obey the injunction,
they will be in contempt of court. In light of the above, the Committee con-
cludes again that Section 15 of the Trade Union and Labour Relations (Con-
solidation) Act 1992 is incompatible with the Charter.

In its last conclusions (ibid) the Committee also found that Section 65 of the
aforementioned Act, which severely restricts the grounds on which a trade
union might lawfully discipline members, constituted another unjustified in-
cursion into the autonomy of trade unions. The Government stated that it
did not consider this provision excessively restrictive as the law provides suf-
ficient scope for unions to discipline their members for serious misdemean-
ours, including financial irregularities or bringing the union into disrepute.
The report indicates that the Government’s position regarding these two
provisions has not changed. The Committee considers that, insofar as
Section 65(2)(a) prohibits sanctions linked to the failure of a union member
to participate in or support a strike or other industrial action, or to a union
member’s opposition or lack of support for this action, this provision con-
tinues to constitute an unjustified incursion into the autonomy of trade
unions.

Trade union activities

Inits last conclusion (Conclusions XVIII-1) the Committee enquired about the
planned strengthening of individual rights in respect of trade union activi-
ties at recruitment, during employment and at termination of employment.
According to an official source,’ the Committee notes that, according to Em-
ployment Act 2006, a worker has the right not to suffer any detriment for
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union membership or activities notably in terms of career or dismissal. Em-
ployees who are members of a trade union have the right to time off for trade
union duties — notably in relation to collective bargaining — and activities. All
these rights are enforceable with competent local courts and compensation
may be awarded. The Committee considers the situation to be in conformity
with Article 5 in this respect.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 5 of the Charter on the ground that Section 15 of the
Trade Union and Labour Relations (Consolidation) Act 1992, which makes
unlawful for a trade union to indemnify an individual union member for a
penalty imposed for an offence or contempt of court, and Section 65 of this
Act, which severely restricts the grounds on which a trade union may lawful-
ly discipline members, represent unjustified incursions into the autonomy of
trade unions.

Article 6 - Right to bargain collectively
Paragraph 1 - Joint consultation

The Committee takes note of the information contained in the report sub-
mitted by the United Kingdom.

Having found British joint consultation mechanisms in the public and private
sector and at national, sectoral and company level to be in conformity with
Article 6 §1 since 2002 (Conclusions XVI-1), in these conclusions the Com-
mittee will focus exclusively on recent developments.

In reply to a request for additional information by the Committee, the report
specifies that the Regulations implementing the EC Directive establishing a
general framework for informing and consulting employees in the European
Community (2002/14/EC) came into force on 6 April 2005 for organisations
with 150 or more employees, 6 April 2007 for organisations with 100 or more
employees and 6 April 2008 for those organisations with 50 or more em-
ployees. The regulations apply to public and private undertakings which
carry out an “economic activity”, including non-profit making organisations,
public sector bodies who undertake commercial activity, but not central
government departments.

5. The Isle of Man Government's website: http://www.gov.im/ded/employmentRights/
rightsxml.
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The Committee notes that the obligation on employers to inform and
consult does not operate automatically. It asks the next report whether the
triggering of the obligation in practice is controversial or not.

The Committee also notes that a failure to inform and consult under either a
negotiated agreement or the standard provisions can result in a complaint
being taken to the Central Arbitration Committee (CAC). Complaints can be
made by any individual employee, or a representative of the employees such
as a trade union official. If the complaint is upheld, the CAC could order the
employer to comply with the relevant requirements of the negotiated agree-
ment or of the standard provisions. The complainant can also apply to the
Employment Appeal Tribunal for a financial penalty to be imposed on the
employer of up to £75 000.

The report further points out that on 6 April 2007, the Occupational and Per-
sonal Pension Schemes (Consultation by Employers and Miscellaneous
Amendment) Regulations 2006 came into effect. These require employers
with a hundred or more employees to consult affected members of the
pension scheme (or their representatives) before making a significant
change to their work-based pension scheme.On 6 April 2008, employers
with 50 or more employees came within scope of the Regulations.

Conclusion

The Committee concludes that the situation in the United Kingdom is in con-
formity with Article 6 §1 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 2 - Negotiation procedures

The Committee takes note of the information contained in the report sub-
mitted by United Kingdom.

In its previous conclusion (Conclusion XVIII-1), it noted that following the
judgment of the European Court of Human Rights in the Wilson, NUJ and
others case, the Employment Relations Act (ERA 2004) made it unlawful for
employers to offer financial incentives to induce workers to exclude them-
selves from the scope of collective bargaining. However, as United Kingdom
law permits financial incentives to be offered for other purposes, the Com-
mittee deferred its conclusion requesting that the next report clarify:

259



Conclusions XIX-3: United Kingdom — Article 6

— under which circumstances the financial incentives would not be
deemed to be made with the sole purpose to undermine collective
bargaining agreements;

—  whether workers have the right to claim that employers made offers to
co-workers in order to induce them to surrender their union rights and
whether trade unions can claim a violation of the right to collective
bargaining in such cases.

In reply, the report explains that:

—  According to the law, it is for the employer to show what was his sole
or main purpose in making the offers was. Employment Tribunals are
accustomed to apply the “sole or main purpose” test and therefore will
distinguish between cases where offers are made for the purpose of, in
effect, achieving derecognition of a union and cases where they are
made for the purpose of retaining or rewarding valuable staff;

—  The ERA 2004 does not provide workers who did not receive an offer
with the right to complain about the making of offers to co-workers.
Additionally, the Act also does not create a free-standing right for a
trade union to appeal about infringement of its own right to collective
bargaining.

The Committee understands from this information that only workers having
received an offer of financial inducement may complain. Moreover, trade
unions do not have a free standing right to claim a violation of the right to
collective bargaining in such event. Therefore the Committee holds that
under Article 6 §2 of the Charter the free and voluntary character of the right
to bargain collectively is not sufficiently guaranteed in the particular circum-
stances at stake.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 6 §2 of the Charter on the grounds that:

— workers do not have the right to bring legal proceedings against em-
ployers who made offers to co-workers in order to induce them to sur-
render their union rights

— and, in such cases, trade unions too cannot claim a violation of the
right to collective bargaining.
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Article 6 - Right to bargain collectively
Paragraph 3 - Conciliation and arbitration

The Committee notes from the report submitted by the United Kingdom and
all the information at its disposal that there have been no changes to the sit-
uation, which it has previously considered to be in conformity with Article 6
§3 of the Charter. It asks that the next report provide a full and up-to-date
description of the situation.

Conclusion

The Committee concludes that the situation in the United Kingdomiis in con-
formity with Article 6 §3 of the Charter.

Article 6 - Right to bargain collectively
Paragraph 4 - Collective action

The Committee takes note of the information contained in the report sub-
mitted by United Kingdom.

Meaning of collective action, Permitted objectives of collective action,
Who is entitled to take collective action?

In its previous conclusions (Conclusions XVII-1, Conclusions XVII-1) the Com-
mittee found that lawful collective action was limited to disputes between
workers and their employer, thus preventing a union from taking action
against the de facto employer if this was not the immediate employer. It fur-
thermore noted that British courts excluded collective action concerning a
future employer and future terms and conditions of employment in the
context of a transfer of part of a business (University College London NHS
Trust v UNISON). The Committee therefore considered that the scope for
workers to defend their interests through lawful collective action was exces-
sively circumscribed in the United Kingdom. Given that there have been no
changes to the situation, the Committee reiterates its finding that the situa-
tion is not in conformity with Article 6 §4 of the Charter in this respect.

Restrictions on the right to take collective action

The Committee asks for updated information as to whether section 235A of
the Trade Union and Labour Relations (Consolidation) Act 1992 (which pro-
vides for the possibility for third parties to obtain an injunction against a
trade union organising industrial action under certain conditions) has been
used to try to stop strike action.
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Procedural requirements pertaining to collective action

The Committee considered in its previous conclusions (Conclusions XVII-1,
XVIII-1) that the requirement to give notice to an employer of a ballot on in-
dustrial action, in addition to the strike notice that must be issued before
taking action, is excessive (even the simplified requirements introduced by
the Employment Relations Act (ERA)2004). As there have been no changes to
the situation, the Committee reiterates its finding that the situation is not in
conformity with Article 6 §4 of the Charter in this respect.

Consequences of collective action

Pursuant to the ERA 2004, workers participating in lawful industrial action
are protected against dismissal for twelve weeks. The Committee previously
held the period of twelve weeks beyond which those concerned lost their
employment protection to be arbitrary. It notes from the report that 96.5%
of all industrial actions last less than 12 weeks. The report specifies that days
on which employees are locked out from their workplace by their employer
do not count towards the protected period. Furthermore, employers are
obliged to take all reasonable procedural steps to resolve the dispute with
the union before dismissing any employees after the end of the protected
period. However the Committee previously considered that this did not alter
its view of the situation. The situation has not changed in this respect and
therefore the Committee reiterates its conclusion of non-conformity.

The Committee had previously held that the United Kingdom is not in con-
formity with Article 1 §2 of the Charter because under Section 59 of the Mer-
chant Shipping Act seamen on strike may face criminal sanctions. The
Committee then decided to deal with this issue under Article 6 §4 of the
Charter. The previous report stated that Section 59 of the above mentioned
Act must be read so as to be in conformity with the Human Rights Act 1998
which incorporates the European Convention of Human Rights into United
Kingdom law. Therefore, according to the report a sanction could not be
imposed on a striking seaman unless such action endangered the life of per-
sons, etc. However, the Government again states that it nevertheless intends
to amend the relevant legislation. The Committee wishes to be informed of
any developments in this respect and reserves its position on this point.

Conclusion

The Committee concludes that the situation in the United Kingdom is not in
conformity with Article 6 §4 of the Charter on the following grounds:
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the scope for workers to defend their interests through lawful collec-
tive action is excessively circumscribed;

the requirement to give notice to an employer of a ballot on industrial
action, in addition to the strike notice that must be issued before
taking action, is excessive;

the protection of workers against dismissal when taking industrial
action is insufficient.
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