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I. Electoral Reform and Democratic Transition in MExico
The constitutional reform of 2007 in the area of electoral law, published in the Federal Register 
 on November 13th, 2007, represents a «third generation of electoral reforms» in Mexico. In this paper, I will briefly describe earlier reforms, known as the «first generation» and «second generation» of constitutional reforms related to electoral law and justice. I will then discuss the most important elements of the 2007 reforms, and the current state of electoral justice in Mexico.
a. Early Reforms
Between 1977 and 1986, the Mexican Electoral System went through what was subsequently referred to as a «first generation of reforms». The main focus of these reforms was the recognition in the Constitution of political parties and the concept of electoral competition. As a result, the spheres of political representation were opened up and diversified.
The constitutional reform of 1977 in the area of electoral law resulted in the creation of an electoral college for the elections of members of the House of Representatives and Senate, based on a mixed electoral system that was largely majority-rule but with some elements of proportional representation. In addition, for the first time, a mechanism to try electo​ral disputes was established, referred to as the «right to appeal.» 
 The Mexican Supreme Court had jurisdiction to resolve these disputes once the election was ratified by the House of Representatives.
Subsequently, on February 12th, 1987, as a part of the Mexican government's efforts in the realm of political modernization, the Federal Electoral Code was enacted. The Code did not include the formerly established right to appeal, as it was considered that political questions and debates should not fall in the sphere of powers of the Supreme Court so as not to affect its prestige and position. However, a specialized Court with full autonomy to try all electoral disputes was established to supervise and control the legality of electoral processes. In order to ensure the separation of powers and checks and balance between the three branches of government enshrined in the Mexican Constitution, the electoral college in each chamber of the Congress was left in place, retaining the power to validate the final results of elections.
That same year, the Court of Electoral Disputes was created as a completely autonomous administrative body, granting political parties and other political entities a stronger sense of security and protection. The objective of the Court was to ensure the impartiality and legality of electoral processes. With respect to the annulment of elections, the Court of Electoral Disputes was only a court of first instance, while the final decision on the results of elections continued to correspond to the electoral college of the Federal Congress, which would emit the final decision on the validity of an election.
b.    The «Second Generation» of Reforms
Between 1989 and 1996, what can be referred to as a «second generation of reforms» were passed, which radically transformed the Mexican electoral system. In 1990, as a result of comprehensive constitutional reforms, the Federal Electoral Institute and the Federal Electoral Courts were created. In 1994, further reforms lead to the inclusion of civil society representation in the General Council of the Federal Electoral Institute. Seats were allocated to citizens without affiliation to any political party or to the government in currently in power, and new powers were granted to the members of said body. A vast set of rules and procedures were implemented to ensure the legality of the all electoral processes.
As a result of the above mentioned constitutional reforms, the organization of federal elections would be considered a state function exercised by the legislative and executive powers, with the participation of national political parties as well as members of civil society. The work of the Federal Electoral Institute, a government entity established as the authority in the field, with complete autonomy in its decision-making processes, would adhere to the principles of certainty, legality, impartiality, objectivity and professionalism.
In addition, as mentioned above, the reforms created a system of Federal Electoral Courts, autonomous judicial bodies with more powers than the previous Court of Electoral Disputes and thus greater authority and independence. The Congress also passed the Federal Code of Electoral Institutions and Procedures, to regulate the organization and performance of the Courts. The decisions of the Supreme Federal Electoral Court would be final and not subject to review by any other court. Post-election cases resolved by the Court could only be reviewed and modified by the electoral colleges, with the vote of two-thirds of the members present.
Thus a system of electoral oversight was established that included two separate and distinct institutions: a) the Federal Electoral Institute, an administrative agency consisting of the General Council, as well as local and district level councils, charged with validating the elections of Congress members running for majority slots and proportional representation seats, as well as Senators, and b) the Federal Electoral Courts, judicial bodies charged with settling cases brought by any of the political parties disputing the results or validity of an election or the assignation of seats by majority or proportional vote. The Federal Electoral Courts would be the ultimate authority on electoral dispu​tes arising around elections for Congress members. With regards to the presidential elections, the House of Representatives still had exclusive authority to constitute the electoral college and validate the elections, and its decision was definitive and final. This of course limited the efficiency of the Federal Electoral Courts.
The reforms of 1996 had an important impact on Mexican democracy. As a result of these reforms, a mixed system of supervision and validation of elections was created, and the role of the electoral college in presidential elections was eliminated. Electoral processes were slowly put under the supervision of judicial bodies, and a system of mixed legal validation was created. The definitive authority of the Supreme Federal Electoral Court regarding the final result and validity of presidential could not be challenged. The Congress would only retain the power to make the public announcement regarding the winner of the presidential elections known as the bando solemne, which is published in the Federal Register and state government publications and is posted in government offices. In addition, it is important to note that for the first time, a process for the public financing of political parties was put in place, regulated by the Federal Code of Electoral Institutions and Procedures.

c.    Post-1996 Reforms
Although the reform of 1996 was the last over-arching reform of the electoral system, in the following years Congress approved other changes to the law, including the reform of 2003, which established rules to promote gender equality in relation to candidatures for public office. In addition, the reform of 2005 resulted in the right of Mexicans living abroad to vote, applied for the first time in the presidential election of 2006. The next set of reforms came in 2007, published, as mentioned above, in the Nation Register, on November 13, 2007, entering into force the following day.
The reform of 2007 brought about a «third generation of electoral reforms,» designed to a large degree to address, among others, two important problems facing Mexican democracy: excessive campaign spending, and unequal access to mass media among the political parties. The first objective was to significantly decrease campaign spending. This would be achieved by reducing public monies allocated to the parties and by putting in place mechanisms to ensure clarity and transparency regarding the cost of electoral campaigns.
The second objective was to strengthen the power of the federal electoral authorities. The role of electoral oversight of the Federal Electoral Institute was strengthened. In addition, and in harmony with their role as constitutional courts, the power of the Federal Electoral Courts to not apply electoral laws determined to be unconstitutional was also recognized.
The third objective of the recent reforms was of fundamental importance: to prevent persons outside the electoral process to influence electoral campaigns and their results by the use of mass media. Rules related to all kinds of governmental propaganda, distributed during or outside of electoral periods, were incorporated into the Constitution.
Based on the above mentioned factors, we can conclude that although democracy is not ensured by the quality of elections alone, it does in essence depend on them. In this regard the recent electoral reform of 2007 in Mexico, as we will see below, is another step towards the consolidation of constitutional rule of law in the country.
II. Electoral Justice in the Constitutional Reform and the Role of the Electoral Courts
Although it is true that the electoral reform of 2007 focused on general aspects of the Mexican electoral system, its impact on electoral justice was also relevant. In this regard, it is important to note that via its interpretation of electo​ral law, the Electoral Courts have made a valuable contribution over the past decade by adapting their judicial function to the political reality of the country. The second paragraph of Article 99 of the Constitution explicitly now recognizes the permanent nature of this role of both the Supreme Fede​ral Electoral Court and the Regional Electoral Courts. In effect, before the reform, only the Supreme Federal Electoral Court sat on a permanent basis, while the Regional Electoral Courts only functioned during federal electoral processes, in other words, every three years. In addition, the reform is very important because it clarified the role of the Electoral Courts in various areas, as discussed below.
a)    Power to Void Elections
The electoral reform of 2007 establishes that elections can only be annulled on the basis of one of the factors expressly specified in the Constitution, seeking to give greater certainty to the decisions of the Court. In addition, the application of the legality principle with regards to the work of electoral authorities and political parties was also included in the Constitution.
With regards to «abstract» nullity of federal elections and the «generic nullity» of state elections, before the reforms, even though it was not expressly stated in the law, the Supreme Federal Electoral Court had the power to annul an election when it found that the fundamental principles regarding free and fair elections were violated, including the universal right to a free, secret and individual vote; the organization of the elections by an autonomous and public authority; and the basic principles of certainty, legal equity, independence, impartiality, and objectivity, as derived from an integral and functional interpretation of constitutional principles. If one of these fundamental principles was violated in an election in a serious and generalized manner, putting into doubt the credibility and legitimacy of the process and its results, it was held that said elections could not have legal results and therefore, the Supreme Federal Electoral Court declared their «abstract» nullity. 

However, as a result of the 2007 reform processes, Congress decided that, due to worries about constitutional limits to the interpretative power of the Court in these cases, it was necessary that the Court, within the scope of its important role and wide powers that the Magna Carta gives it, base its decisions on nullity on the factors that the law expressly provides for. It was therefore not to apply, through judicial interpretation, other causes or bases for such a decision. In consequence, the Constitution was reformed to expressly establish that the Supreme Federal Electoral Court and the Regio​nal Electoral Courts can only void an election based on one of the legal causes established in the law. 
 
With regards to presidential elections, under the new constitutional provisions, the Supreme Federal Electoral Court will be in charge of the final vote count. Once all cases related to the election are resolved by the Court, if it decides the election was valid, it will issue a declaration to that effect, indicating the candidate who obtained the largest number of votes.
b)    Jurisdiction to Consider Appeals
In reference to the jurisdiction of the Court and its ability to consider appeals, the new rules related to the organization and function of the Court will facilitate the speedy resolution of electoral cases. As a result of the reform, the Supreme Federal Electoral Court will be able to, on the request of a party to a case or one of the Regional Electoral Courts, exercise jurisdiction over any cases under the review of one of said courts. Reversely, and in accordance with the new rules and procedures established in the law, it can also send cases that fall under its jurisdiction to the Regional Electo​ral Courts for resolution.

c) Internal Party Democracy
The constitutional reform also emphasizes the need to ensure the internal democracy of political parties. In this regard, the law specifies that in order for a member of a political power to be able to take a case to the Electoral Courts, she or he should first exhaust the despite resolution mechanisms established in the party's internal rules.
Prior to the reforms, the Supreme Federal Electoral Court established in two cases that, in strict compliance with the principle of finality, before members of political parties can take a case to the Court seeking protection of their electoral rights, they must first exhaust internal party dispute resolution mechanisms.
5 The Court established that the dispute resolution mechanisms that political parties provide for in their internal rules must contain, in essence, the following elements:

1. Authority to resolve disputes that took place prior to the establishment of said mechanisms;

2. Guarantees regarding the independence and impartiality of the members of the dispute resolution bodies;

3. Respect for minimum constitutional procedural standards; and

4. Effective protection of the electoral rights of the ofended party. When one of these elements was missing, previously taking one's case to the internal dispute resolution body became ptional. Thus, as long as the claimant could prove that she or he did not have a case pending before an internal party dispute resolution body, the case could be taken directly to the lectoral courts, persaltum.
With regards to this issue, the newly reformed Constitution provides that in cases in which a political party violates the rights of one of its members, in order to go to the electoral courts for protection and remedy, she or he must indeed first exhaust the internal dispute resolution mechanisms provided for in the internal party rules.
 The legislators felt that this reform was congruent with the need to strengthen the internal functioning of political parties and avoid continual and unjustified judicial interference of their internal processes.
d)    The Power of Constitutional Review with Regards to Electoral Laws
As previously noted, the reform recognized the constitutional review engaged in by the Electoral Courts, confirming that they have the power to declare the inapplicability, based on its unconstitutionality, of an electoral law. It was established, however, that in these cases, the application of Electoral Court decision is limited to the concrete case at hand. In other words, the case will not create binding precedent and will not be taken as a general declaration on the constitutionality of the law. In addition, when such a decision is made, the Supreme Federal Electoral Court will inform the Mexican Supreme Court of the ruling.
Between 1996 (following the constitutional reform) and 2001, the Electoral Courts decided various cases based on their power of constitutional review of electoral laws. The Court analyzed in each situation whether the concrete application of the law in question violated the Constitution, in which case, it would not apply to the complainant.
 In 1999, the Supreme Federal Electoral Court issued an opinion affirming its power of constitutional review, as exercised in various cases.
 However, this ruling was repealed by Ruling 2/2000-PL,
 in which the Mexican Supreme Court held that the Electoral Courts lack the power to rule on the constitutionality of an electoral law, not even with regards to its inapplicability in a specific case.
The resulting exclusivity of the power of the Mexican Supreme Court to engage in constitutional review of electoral laws led to a legal vacuum and impunity with regards to legislative acts. For this reason, in the electoral reform of 2007, the Congress enshrined in the law the power of constitutional review of the Electoral Courts, recognizing their authority to declare the inapplicability of the those laws which violate the Constitution.
 It is important to note that the prior negation of this power created dis-functionality in the electoral system, since the Federal Electoral Courts were based on laws whose constitutionality was doubtful, thus limiting their ability to enforce the principle of constitutional supremacy.
e)    Freedom of Political Expression
In the realm of freedom of political expression, the Supreme Federal Electoral Court has established limits regarding campaign propaganda that effects a person's honor and dignity. The Court ruled that, in the framework of political debates, expressions or declarations of any kind made by those involved in the elections that are meant to defame or put in question the name, marital status, nationality or abilities of her or his opponents, represent a violation of the right to honor, a right protected both by the Constitution as well as international treaties signed by Mexico.

In the reform process the legislators, in following with the ratio essendi, or the main legal basis, of the above mentioned ruling, established in the Constitution that in the political or electoral propaganda that the parties distribute, they should refrain from using language that degrades government institutions or political parties, or is slanderous against a person.

f)    Deregistration of Political Parties
With regards to the lose of registration of a political party, the Supreme Federal Electoral Court has ruled that even when the legal and accounting rules related to the deregistration of a political party do not expressly state so, they must present reports about the origin and amount of money they received via any source. In addition, the party is still responsible for any obligations it may have accrued while it was registered. 

In this regard, as a result of the electoral reform of 2007, the law must be reformed to include procedures for the fulfilment of the obligations of parties who lose their registration. It must also stipulate those cases in which the remaining property and funds of the party passes to the government.
g)    Banking Secrecy
With regards to banking secrecy, in several rulings, the Supreme Federal Electoral Court has strengthened the role of the Federal Electoral Institute by recognizing that its requests for information when investigating the funding of political parties can not be denied based on banking secrecy or confidentiality of financial or tax information.
 The Congress, based on the criteria established in these rulings, reformed the Constitution to expressly state that the role of supervision and oversight of the funding of political parties belongs to a technical division within the General Council of the Federal Electoral Institute. This division is an autonomous body whose Director is named by the President of the General Council and ratified with two-thirds vote of the Council. The Constitution established that the Code of Electoral Institutions and Procedures would specify the set-up and role of this unit, as well as the procedures for the application of sanctions by the General Council for violations to the law.
 In the fulfilment of its role, the technical division would not be limited by banking or tax secrecy laws.
h)    Pre-Campaign and Campaign Activity
In the area of pre-campaign and campaign activities, the Court has established that the fact that the law does not specifically mention pre-campaign activities, which are those involving candidates selected by internal party processes but not yet formally registered by the electoral authorities, that does not mean that they can take place.
 The legislator established the legal prohibition of campaign activity that takes place outside of the legally established time period for such activity. The objective of this prohibition is to guarantee that campaigns take place under conditions of equality, due to the fact that if pre-campaign activities take place, their will be inequality in the electoral processes, as the political party that begins before the legally established campaign period will have more time to influence citizens and violate the rights of other candidates, something that can be avoided if all political parties begin their campaigns on the legally established date.

In this regard, as a result of the reform process in 2007, the Constitution establishes the time periods for internal party processes to select candidates, as well as the rules related to pre-campaign and campaign activities. 
 In addition, new time periods were established in the Constitution for election campaigns, consisting of ninety days for campaigns in those years in which the President and members of both Chambers of Congress will be elected, and sixty days for intermediate election years when members of the House of Representatives are selected. It was also established that pre-campaigns can not last longer than two-thirds of the time established for electoral campaigns.
i)    Compliance with Rulings of the Federal Electoral Courts
Lastly, the electoral reform of 2007 dealt with the issue of compliance with the rulings of the Federal Electoral Courts. The Constitution now states that the Courts can make use of all necessary measures to ensure Speedy compliance with their decisions, and signals that the Code of Electoral Institutions and Procedures will provide the rules for these cases.
III. ELECTORAL COURT RULINGS IN ACCORDANCE TO THE ELECTORAL REFORM

Once the 2007 electoral reform in force, it corresponded to the Court to promote it and adjudicate new and complex cases. Since that reform set new and broader constitutional principles the Court had to fill out with interpretation the abstract terms of political rights and the lack of legislative definition. Mexico is a Civil Law country and therefore the judges role have played a modest intervention before the judge-making law that is proper to Common Law countries. 

Standing to sue is still a big issue in Mexican litigation because the influence of personal and direct injury is a present requirement to access courts, in contrast with the nature of collective rights in the citizens derived from elections.

Nevertheless, the advancement through judicial rulings is evident. Thesis J-12/2008 approved by the Court en banc recognized in the political parties the right to a “public image”. The writ of constitutional revision has allowed the review of any interference on public financing not just as a matter of legality but to preserve the constitutional principle of equality in the electoral contest.

Within the sphere of political campaigns the Court has enacted a thesis J-11/2008 by which freedom of expression should preempt during the political debate. In this context, TV spots are very influential and in the case identified under the docket number SUP-RAP-118/2008, the reference made from one party to another as “violent”, because of its participation in the interruption of congressional debates during the reform to the State Oil Company, it was considered under the protection of the freedom of expression.

On the other hand, thesis J-20/2008 has protected the immunity granted by the Constitution to popular representatives from any administrative action against their expressions that might be deemed otherwise as campaigning, under the penalty of the electoral authorities. 

Finally, the Court has defined in particular cases whenever the expressions should be limited in order to preserve the dignity of institutions and candidates. But these definitions are still in progress because of the difficulty in setting clear cut boundaries between the free debate and the limits of privacy and dignity.

Regarding the privacy of the press sources, thesis T-XXXI/2009 approved on September 30, 2009, has confirmed the complete freedom of press against all inquiries from the electoral authority. 

Elections in aboriginal communities is protected by the Constitution since 2001 and entails the respect by all authorities, federal, state and municipal, as well as administrative and judicial, to observe and preserve their internal rules to elect their authorities. In several cases, the Court has declared null and void certain administrative resolutions and rules abridging the Mexican Indian rights to freely elect their authorities according to their customary law. Files numbers JRC 152/99 and 264/99 approved November 11 and December 22, 1999, have declared null and void State laws intervening into the Indian communities traditions.

The Court is recognizing special interests in the political actors whenever they raise a question affecting constitutional principles or fundamental rights before courts and later on the plaintiffs decide not to continue with the case. Foregoing the case means the individual decision taking by a party, but this particular interest should not prevail over the State jurisdiction when there is public interest involved, according to Thesis J-8/2009.

The Court is also focusing its adjudicative function on the protection of autonomy and independence of State electoral authorities who in the past were the most vulnerable before State Executives and now is protecting the citizens claims that challenge decisions made by authorities affecting the integration of electoral boards whom the Constitution establishes on citizens basis. 

Sweeping State laws tend to overthrow citizens who are in charge of electoral boards infringing their time periods to serve in office and the Court has protected systematically theses citizens against such encroachments, as the thesis T-VIII/2009 from march 19, 2009 states.

Since 2003, the Court has protected party members against illegal resolutions of their own political parties, introducing the Rule of Law in the political parties, achieving democracy since the internal life of such political organizations. Thesis J-22/2009 and T-XXVII/2009, approved on September 2009, confirmed this ruling. 

 IV. Conclusion: A Movement Towards Legal Federalism in Electoral Matters
With the incorporation in the Constitution of the above-mentioned characteristics, Mexican electoral justice has been strengthened significantly, due to the fact that the powers of the Federal Electoral Courts have been increased. It is also important to note that as a federal republic, in Mexico, electoral systems are linked to the principles of the federal union established in the Constitution. 
Indeed, federal reforms are often followed by similar state reforms, something which is reinforced now by express provisions in the Constitution regarding state electoral systems. In effect, several articles related to state systems were modified in the Constitution.
 In this regards, the states were impacted by the reform in many ways, and they are obligated to modify their constitutions and laws within one year, accordingly.
Even if we can not entirely affirm that there exists complete legal federalism in electoral matters, it is clear that these constitutional provisions, which are obligatory for the states, represent an important step towards the consolidation of constitutional rule of law.
� The Diario Oficial de la Federación is the name of the Federal Register in Mexico.
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� Article 99, Section V, of the Federal Constitution.


� See ruling SUP-JRC-041/99, SUP-JRC-127/99, SUP-JRC-015/2000, and SUP JRC-016/2000.
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� In this regard, the newly reformed Article 99, Section IX reads as follows: «In due consideration of Article 105 of this Constitution, the Electoral Courts have the power to rule that an electoral law should not be applied because it contravenes the Constitution. A ruling issued in this regard is limited in application to the specific case at hand. In such cases, the Supreme Federal Electoral Court will inform the Mexican Supreme Court of the ruling.» (Original reads as follows: «Sin perjuicio de lo dispuesto por el artículo 105 de esta Constitución, las salas del Tribunal Electoral podrán resolver la no aplicación de leyes sobre la material electoral contrarias a la presente Constitución. Las resoluciones que se dicten en el ejercicio de esta facultad se limitarán al caso concreto sobre el que verse el juicio. En tales casos la Sala Superior informará a la Suprema Corte de Justicia de la Nación.»)


� See ruling 14/2007, which held that the protection of a person's honor and reputation during electoral processes is justified due to the fact that it is a fundamental right recognized within the framework of the exercise of the freedom of expression. (Original reads as follows: Honra y reputación. Su tutela durante el desarrollo de una contienda electoral se justifica por tratarse de derechos fundamentales que se reconocen en el ejercicio de la libertad de expresión.»)


� Article 41, Section III, paragraph C, of the Federal Constitution.


� See Ruling S3ELJ 49/2002, which established the following: «The deregistration of a political party does not imply the disappearance of any duties or obligations it acquired while registered.» (Original reads as follows: «Registro de partido político. Su pérdida no implica que desaparezcan las obligaciones adquiridas durante su vigencia.»)


� See the following rulings: S3ELJ 01/2003, S3ELJ 02/2003, S3ELJ 043/2004, and S3ELJ 167/2002. The rulings held, in summary, that the principle of banking secrecy is not a defense with regards to the power of the Federal Electoral Institute to investigate the funding of political parties.


� Article 41, Section V, paragraph 10. The Constitution refers to an «órgano técnico.» In January of 2008, the Code of Electoral Institutions and Procedures was reformed to describe the unit or division within the Federal Electoral Institute that would constitute and take on the responsibilities of the órgano técnico referred to in the Constitution, which would be called the «Unidad de Fiscalización de los Recursos de los Partidos Políticos», or the division/unit of supervision of monies of political parties. See the Diario Oficial of January 14, 2008. Later that same month, the General Council of the Federal Electoral Institute announced the appointment of the Director of said unit. See the Diario Oficial of January 30, 2008
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