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The challenges and opportunities of labour flexibility

Défis et possibilités de la flexibilité du travail
NEW FORMS OF LABOUR FLEXIBILITY: HOW SHOULD LABOUR LAW EVOLVE? 

Tiziano TREU

Former Minister of Labour, Senator and Professor of labour issues at the Catholic University of Milan (Italy)

1. Divergent reactions to labor market flexibility

The forms of employment are becoming more and more diversified. Flexibility is one, perhaps the major,  dimension of this process of diversification  which is challenging the traditional modes of regulation, both legal and collective. In fact most bodies of law were meant to set standard rules on standard objects. Continental labor law is an extreme case  because it  concentrated since its origin on providing basic standards and protections to subordinate workers employed by (large) industrial  employers. Subordinate employees are still a great part of the workforce, but  other work arrangements in part independent, temporary and in some respect diverse have emerged. The very core of employment is becoming more variable  and unstable under the pressure of international competition. Structural economic and social changes have altered other conditions in which  traditional labour law has operated: the fordist  industrial companies, the large industrial unions and the national state  which have been the three main actors of regulation.

The changed environment is challenging the very essence of the classic model: namely the idea that national law – and similarly collective bargaining – can regulate with “imperative” effects and though unitary rules all the major contents of labour relations.

The reactions of the national systems to these changes have been far from convergent: reforms are controversial and resisted in critical areas of labour and welfare legislation.

Sheer deregulation is in principle excluded according to the so called European social model. But this does not  exclude that it has been practiced with various degrees of intensity in some countries.

An opposite reaction, explicitly or implicitly advocated, by lawyers and politicians  is to contrast or resist diversification and flexibility. This policy can hardly be successful. It tends to increase  the segmentation of labour markets and the distance between the atypical workers  and the core labour force; it is unlikely to save the latter from outside economic pressures. This dualism  may favour a sub optimal allocation  of the workforce, reduce the incentives to invest in human capital and consequently  the capacity of the labour market to express its full potential of growth which is Europe’  top economic priority.

These negative consequences are already visible in some countries, particularly those, like Italy, most dedicated to protective labour legislation: the quantity and pervasiveness of this legislation are being reduced;  the standard employment contract is being eroded at the margin  by the multiplication of new forms of flexible contacts (an example is the Italian Act 30/2003) and the overall performance of the labour market remains poor.

This trend might lead to the gradual dismantling of labour law and may shift the regulation of most aspects of employment relations within the scope of civil and commercial law.

Other policy options are needed in order to avoid the two extremes, i.e. the pitfalls of deregulation an the sheer preservation of the existing labour law. Many European and international documents indicate that good employment practices must combine economic and labour flexibility  necessary to foster European competitiveness  with social regulations capable of meeting the need of the diversified labour force.

2. The need to Reframe protective regulation

In order to meet this difficult task labour law must not only redefine its focus and techniques but also enlarge its  scope and be more directly involved with welfare regulations and policies. The diversification of employment and the new forms of flexibility have major implications for the content of protective legislation and of minimum standards.

The need for protection must be tailored to the different position of the various types of workers: not only to legally dependent workers, but to the other types of workers which cannot be considered as legally subordinate but are in a situation of economic dependence vis-à-vis one (or a few) principal. These workers have come to created a grey area between dependent employment and self-employment which is growing and which is in itself variable.

Not all the standards, which compose the traditional core of imperative labour law, must be necessarily extended to this grey area. Some protections are inappropriate, may apply partially or with adaptations. The process of extension on others adaptation of some protection may concern not only economically dependent workers but also self-employed people: e.g. some protection against abrupt termination of a continuous employment relationship, or protection against work accidents when the independent activity is done in an environment which is “controlled” by the client. On the other hand some norms derived from traditional labour law may loose importance or imperative force for workers who have acquired great operational independence even though they are hired with a subordinate employment contract.

This diversification of labour standards has to be tested “on the ground”, with the view of making them realistically suited to the actual characters of work and dependence and therefore more easily justified against allegations of arbitrary rigidity. Definitions of employment are still important and cannot be left to individual choices but the variety of work arrangements deprives the notion of subordination of its absolute value. 

3. Regulating external and internal flexibility

Flexibility has increased for all forms of employment ,including traditional subordinate employees  and has taken itself different aspects.

External flexibility is the most controversial because it affects directly the stability of employees and may lead to precariousness socially and personally unsustainable.This is why it has been extensively regulated  by law and collective agreement. E.g. fixed term contracts often are required to be justified by reasons connected with the nature of work or with specific business needs (more or less specifically defined); in some countries they may also not exceed a maximum number usually fixed bi collective agreement; a similar result may be favoured  by a combined use of  incentives and disincentives. The rationale of these limitations is that an excessive use of these contracts  may be prejudicial to the stability of the workforce and possibly reduce the enterprise commitment to invest in human capital.

A further policy objective is to prevent a reiteration of fixed term contracts for the same employees. This result can be obtained partly through direct prohibition, but it requires a wider set of interventions, particularly in order to avoid that the reiteration of short term contracts be concentrated on specific groups of employees (youngsters, women and now old aged). Social research indicates that the risk of falling into this trap depends on the combined influence of personal and social conditions (family background, education, economic and social context) and can be reduced only by intervening on the same conditions.

Traditional legislation has devoted scarce attention to internal or functional flexibility, which is related to the organisation of work, to working time arrangements, to the use of human resources and training. European reports insist that these areas are decisive to promote a positive use of flexibility and what has been  called the high way to productivity, based on innovation, on quality of human resources  and not simply on cost reductions. 

Progress in this direction depends not so much on legal regulations but on enterprise practices; and according to the prevailing European model these practices should be validated by collective consensus via collective agreement and/or participation.

Legal and collective rules may facilitate the task e.g. by removing existing obstacles to internal flexibility: like traditional job classifications and rigid regulation of working time schedules. Part time is a special case in  point. Its use has been restricted in many countries by law and collective agreements ,indeed following cultural and social stereotypes shared by both parties, and by public opinion. On the other hand a positive use of the flexibility inherent in part time work may require a regulation directed to conciliate the different interests of the employers and of the employees  about the distribution of working time. The problem is common to all employment contracts but is more acute for the part timers, because they have usually personal reasons to accept a limited work commitment and a reduced wage (if part time is voluntary). How to conciliate these reasons with business need to decide worktime distribution is a key policy issue. Equally important is to determine whether this conciliation may be left to the individual parties to the contract or it should be regulated to some extent by collective parties.

4. Law of dismissal and employability

The regulation of dismissals is one of the most controversial areas of  labour law. Attempts to reshape (reduce) the protection against unjust dismissal have been strongly opposed as being an irremediable threat  to employment stability; indeed some of these attempts has been interpreted (and framed) as a way to reduce the unions capacity to defend the employees  within the enterprises. On the other hand  the traditional protection against dismissals has been criticised, also by international organisations, as a major factor of rigidity of the European labour market .Whatever the judgment on this point this protection has been progressively eroded in many directions: by the diffusion of fixed term  contracts, often motivated  by the desire to escape legal restrictions, and by the miniaturization of production, because small firms are totally or partially exempted  from protective legislation.

The issue is particularly controversial in countries, like Italy, where the protection of employment stability rest largely on the law of dismissals, due to the  limited scope of welfare provisions in case of unemployment and to the weakness of services on the labour market. The result is a vicious circle  whereby the resistance to changing the existing job protections is motivated by the lack of efficient services and of welfare provisions  and on the other hand the delay in reforming these provisions perpetuates the status quo and increases the opposition to employment mobility in general.

5. From job protection to labor market welfare

This remark leads to a broader issue. The increased diversity of the modes of production and consequently  of employment makes more and more difficult for labour law to protect the worker on a given job and place of work: which has been so far the main preoccupation  of the national legislators. 

In order to be socially and  economically useful labour law must shift its focus from the individual place of work  to the labour market where mobile workers operate more end more often.

This implies  changing not only the sphere but the target of interventions :from rigid protection of a given position in employment to promoting employability and a better functioning of the labour market. Good employment  does not depend  solely on labour regulations since it requires a combination of conditions favouring economic growth. But labour law can contribute to this end  precisely by promoting  a better functioning of the labour market which is a essential component of a competitive economy.

Policies and instruments conducive to this result are different from the traditional regulation of individual employment relationship. The focus is more on services and on active policies than on minimum standards, more on promotion and institution building than on limitations.

Innovation must be directed in two major directions: providing services to employees and enterprises on the labour market  and guaranteeing welfare support in case of partial or total unemployment.

These two areas have been scarcely considered in  traditional labour law of many countries and disregarded by labour lawyers,  but have been timely developed in other national systems, particularly in the Nordic countries. Now they are both essentials to maximise employment opportunities and to make a good use of  flexibility itself. The characters of the service and knowledge society require innovative approaches to these policies even by the countries  which have developed them in the industrial markets of last century.

This is true for education,  which is now the core of active labour policies. Contents, timing  quality and investments of  education must be adapted to the needs of the knowledge society and of its inhabitants which are far more demanding than their industrial predecessors. Diversity of employment and personal conditions requires a individualisation of  educational services ;technological and organisational changes coupled with a prolonged life cycle demand an extension of education into lifelong learning. Consequently the task for public policy goes beyond providing basic education as an equal starting point in social and economic life. It becomes a continuous commitment to provide concrete opportunities for personal capacities and in correspondance to the trends of the labour market, and to guide the individuals with appropriate employment services to make the best use of work opportunities.

The same individualisation and adaptation  during the life cycle  are necessary also for the other active labour policies; they must evolve to provide a more sophisticated set of services than the traditional placement and intermediation between standard demand and offer of jobs.

Education  and services on the labour market deserve public support and investments because  they are public goods necessary both for competitiveness and for social wellbeing. This does not imply that the organisation and provision of these services  must be reserved  to public administrations. Private participation to these activities  has been widely experienced: which is again a significant evolution from the traditional approach of many countries. Conditions and forms of  public/private participation in these services, like in others, should be tested, free from any ideological bias, on its capacity to improve the quality of the services. One condition required in many countries and in my view consistent with the nature of the services is that public institutions maintain the role of setting the policy directives and of controlling the qualification of the private actors operating in the field.

A further condition must be stressed. In order to be effective, policies on the labour market require to be matched by consistent human resource practices in the enterprises. Consistent means that they must correspond to the expectations of the educated workforce to be employed accordingly: i.e. in a labour market and in a contest of production and of work organization which are also knowledge-based and consequently inclined to use the potential of the educated workforce.

For this reason the implementation of such a policy requires a tripartite effort. Governments – national and now more and more local – can contribute by setting the institutional framework necessary for the formation of a such a knowledge based environment, by supporting investments conducive to it and providing incentives to good practices (es. enterprise plans directed to increase the basic skills of the workforce and not simply to provide firm specific training). But a collaborative approach of the social parties – both unions and the business community – is decisive for the success of these policies. 

6. The reform of welfare policies: flexicurity 

The redefinition of traditional approaches is particularly demanding in the area of welfare and social protection  are essential components of the European social model which distinguish it from other systems (that of the USA in the first place). But the historic patterns of European welfare must be profoundly revised, if they want to survive to their  success in the twentieth century. The traditional southern welfare system based on strict protection of the job, weak protection on the market, job-based social insurance compensated by family welfare, is no longer viable. It implies social exclusion of women, reduced protection at high costs and low employment, particularly in the service sector. 

Some aspects of the universal welfare, coming from the socialdemocratic tradition, are also required to change. This welfare has been shaped after the pattern of the fordist type of stable employment and geared to function in a context of relative predictable economies and production systems. It must be adapted so as to face the more demanding challenge of highly competitive and rapidly changing markets; and to meet the needs of a highly differentiated workforce. 

A major direction of change is based on activation strategies – i.e. on promoting forms of active welfare, or welfare to work. A more active welfare is necessary both to reduce the costs of an increasing utilisation of benefits and to mobilise the personal capacities of the users – in order to become an instrument of personal promotion more than simply of economic assistance in case of need.

The new welfare must be not only more active but more extensive in coverage in order to satisfy the demands of an audience much wider than the core labour force usually protected in the past. In particular it must be extended to atypical and intermittent workers which have been by and large excluded from protection. It has to respond to a wider range of needs: i.e. to protect employees from the new risks and insecurities brought about by economic and social innovation: the risk of digital divide, the danger of new forms of discrimination linked to immigration, the difficulty of keeping a sufficient level of employment stability through variable and intermittent work experiences, the need to switch between different situation – i.e. from active life to family and personal breaks, from full time activity to flexible retirement and active ageing.

These challenges require a wider strategy of social protection. Social protection must be directed not only to fight the traditional forms of poverty and of social exclusion, but to enhance social inclusion, to facilitate the various “transitions” which characterise the present  societal transformation, to reduce the uncertainty which affects all employees (even those tradionally self-protected by a strong professional position) and finally to promote better and equal opportunities in employment, in personal development and in family  life. Working family more than individual workers have to be considered also by social welfare.

Here again more security is needed to make flexibility acceptable in the era of uncertainty “No flexibility without schock absorbers” has been proposed in parallel to the old say notaxation without representation”. Security itself becomes a wider and more complex goal related not only to income, but to personal and family welfare. 

This combination of flexibility and security is an objective which can be applied in different aspects of labour and welfare policy. The best policies of some Northern European countries indicate that this combination can work. Flexibility is in fact adopted and accepted more easily when the employees are protected by a safety net on the labour market. The good overall performance of these countries proves that a high level of social protection need not reduce, and indeed may spur economic efficiency and development, on condition that protection be implemented together with activation policies, innovative employment and productive practices. 

7. Promotion of collective labour relations

This virtuous combination can also be found in several new practices implemented by the parties to IRs, bilaterally or with the assistance of public institutions: innovation agreements which facilitate productive innovations and quality of company performance, while improving working conditions at the same time; employability agreements – which aim at developing competences of the staff in order to keep them employable in a situation of organisational change; flexicurity agreements – which enhance flexibility of work organisation and employment while improving security of work.

National legislators in Europe have always favoured the development of IRS, mostly by supporting labour unions rights and collective action. 

The reasons that have justified  public support to collective industrial relations are not less compelling in the present society ;on the contrary. An unrestricted  individualisation of employment relations would undermine the balance between flexibility and security which is held necessary by the European model. 

Bur here too the methods of collective labour legislation  must evolve.

Legislation concerning trade unions rights and collective action is still important in Europe. Basic collective rights should be extended also to the new forms of employment economically dependent. The European directives have given a significant emphasis to reinforcing the very “roots” of collective organization at the plant and enterprises level. The legislation of EWC (European Work Councils) is a case in point. But this kind of legislation – even extended – is hardly  sufficient for redressing the balance of power in IR.

In order to create a favourable environment general policies are required: those policies indicated above which are directed to the modernisation of the labour market, to create a network of universal welfare granting basic security to all kinds of workers, to support social concertation for local development: because the focus of IR and growth is being decentralised. More specifically the national legislators can support the participation of the Trade Unions not only within the enterprise (which concerns mainly the large companies) but also within the public institutions which provide labour market and welfare services to the workers.

The experience of some countries where this participation is widely diffused (so called Gent system) and accepted by the social parties has shown positive effects on the unions organization and action. The unions presence in the network of bilateral or trilateral institution which administer a diffused community welfare may support their traditional action on the workplace as a means of acquiring the membership and allegiance of the new and diversified labour force. This approach requires a significant change in the Unions perspective and culture: they are called to become not only negotiators but service organizations, intermediaries between public institutions and the workers-citizens; indeed facilitators of their access to the complex services and opportunities of the present society.

8. A new approach 

The analysis presented here implies possibly (not necessarily) a reduced scope for labour legislation. Certainly it demands a new approach. Labour law should be more selective in its priorities, less protective and more proactive, less “exclusive” and more intertwined with social policies and connected with labour market and social institutions.

More selective,  because both legal protection and promotion must be better finalized according to the variable positions of the individual workers not only on the workplace  but on the labour market. 

More proactive, because labour law, and labour policies in general, demands and needs (material and immaterial) more complex and individualized than those of last century industrialism. The focus of policy choices in consequently less on the safeguard of the ‘status quo’, more on the promotion of equal opportunities: for access o education, quality employment, personal development, etc. 

9. The international and European dimensions of labour law 

Further analysis should be devoted to international dimension of labour policies and legislation. Traditional  “nationalism” is under the pressure of supranational forces; but in spite of the growing awareness of this, most areas of labour law and welfare remain national and, in the case of Europe, outside the reach of European policies. The European union has been formed with the aim – among others – to compensate for the decreasing national authority and resources also in the areas of social welfare.

In perspective social policies should be projected on a global scale: at least for those who envisage not only a global competition but a “democratic development”. However globalization of social policies can hardly be pursued immediately and directly. The European social space is a more manageable dimension. Its construction may be a necessary intermediate step on the road  toward  global policy-making.

A major weak point of the European policy making and indeed of European politics, is the scarce influence which it has been able so far to exert on national policies in critical areas of labour and welfare legislation.

I see the limits in the implementation of the Lisbon agenda and the difficulty of coordination between EU and national reforms. But I doubt that the targets set at Lisbon can be met by abandoning or reducing  the coordination efforts and by reserving to the European level the reforms of capital and product markets while confining labour market policies is confined to the national states. Improving  the coordination between these two level is  a central test for the effectiveness of European institutions. This may require reinforcing and innovating the multifaceted procedures of soft law, according to some proposals already discussed. But procedural arrangements can hardly fill the gaps of political weakness.  This weakness could be overcome only on the same ground, i.e. by strengthening the political identity of Europe and by providing it with more solid Costitutional basis.

The process of European  enlargement  makes more acute the need to build  common social policies.

In fact it  emphasizes   another issue: namely the diversity of practices and regulations which exist in Europe. Some degree of diversity or of dualism, is present in a complex economy, also taking into account that weak territories and groups may not be able to compete on the same ground as the rest. But this is bound to create tensions, as those recently emerged in the debate about the Bolkenstein directive on the liberalization of services. 

A major question is whether an “inferior” quality of the flexicurity mix and of regulation for some areas should be the price paid to allow for a better trade-off in the stronger sectors, or whether this dualism can be controlled and possibly corrected. In both cases it is questionable whether and to what extent the inferior conditions of work in one country can be isolated within the national borders and not  come in competition with the conditions prevailing in the nearby countries. 

The first option would endorse an inevitable ‘regime competiton’ among different  areas and groups based on working condition and welfare: which would severely weaken the idea of a social Europe.

The second alternative would allow a higher degree of flexibility in employment and wages, as temporary derogation to the pattern, not as a stable dualism. The dualism should be controlled through tripartite consensus, as some experiments indicate (e.g. in Southern Italy) and should be compensated with a sufficient degree of social protection on the labour market.

Moreover the different mix of flexicurity should be combined with structural interventions by the national states and by the EU (via structural funds) directed to improve the competitive conditions of the weak areas and groups, so as to enable them to enhance their competitiveness and their capacity to grow according to the common guidelines.  

These are very tentative ideas; but they should be tested by those, scholars and practitioners, who believe in the role  of labour law and social policy even in the present radically changed global environment.

Markets are wider but should  not be more powerful than public policies. 
































































6
9

