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Part I

1. Introduction:
recent Council of Europe activities
In the last few years, the Council of Europe has voiced considerable concern
over the plight of irregular migrants. Given that irregular migrants constitute
a particularly vulnerable group in society, such concern is in keeping with
the social and human rights principles that underpin the Council of
Europe’s work.1 In January 2000, the Committee of Ministers adopted
Recommendation No. R (2000) 3 on the right to the satisfaction of basic
material needs of persons in situations of extreme hardship, urging member
state governments to put the following five principles into practice:
1. Member states should recognise, in their law and practice, a right to the
satisfaction of basic material needs of any person in a situation of
extreme hardship.
2. The right to the satisfaction of basic human material needs should
contain as a minimum the right to food, clothing, shelter and basic
medical care.
3. The right to the satisfaction of basic human material needs should be
enforceable, every person in a situation of extreme hardship being able
to invoke it directly before the authorities and, if need be, before the
courts.
4. The exercise of this right should be open to all citizens and foreigners,
whatever the latters’ position under national rules on the status of
foreigners, and in the manner determined by national authorities.
5. The member states should ensure that the information available on the
existence of this right is sufficient.2
These principles identify a minimum threshold of treatment below which
provision should not fall and which clearly cannot be denied to anyone for
reason of their nationality or legal status. While the following study contends
that irregular migrants should qualify for more substantial provision in certain areas, it is constructive to keep in mind the baseline identified in this
recommendation.
In October 2001, the Council of Europe convened an international conference in Athens to discuss the human dignity of irregular migrants.3 The
7th Conference of Ministers responsible for Migration Affairs, meeting in
Helsinki in September 2002, adopted a declaration containing an indirect
reference to irregular migration. While a number of the declaration’s paragraphs focused on preventing irregular migration as well as smuggling and
trafficking of human beings, it also recommended the investigation of issues
affecting human dignity, including those issues relating to the effective
enjoyment of minimum rights for persons in need,4 a group encompassing
7
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irregular migrants. The European Committee on Migration (CDMG) commissioned a report on preventing irregular migration,5 which was a comprehensive overview of the principal features of irregular migration. It did not,
however, elucidate to any significant degree how the human rights of irregular migrants should be promoted. The Parliamentary Assembly has also
been active in promoting the rights of irregular migrants and, in September
2002, proposed that the Committee of Ministers elaborate a comprehensive
international instrument addressing all the issues connected with clandestine migration, including the need to protect the basic minimum rights of
irregular migrants.6 Irregular migration movements were discussed by an
expert seminar in Strasbourg in November 2002,7 and the work and living
conditions of migrants employed irregularly in the agricultural sector in
southern European countries were the subject of a Parliamentary Assembly
report in July 2003 and a subsequent recommendation in September 2003.8
A further development concerns the establishment of a working group of the
Council of Europe’s Committee on Legal Affairs and Human Rights to discuss the expulsion of irregular migrants. The working group’s terms of reference include the need to draft a good conduct guide to protect human rights
in this area.9
In March 2003, the Secretariat of the Directorate General of Social Cohesion
(the Secretariat) prepared a preliminary review for the CDMG with a view to
identifying the principal categories of irregular migrants and the international provisions concerning their effective access to minimum rights.10 The
CDMG agreed to commission a study on the obstacles to effective access to
minimum rights for “persons in need” and, with a view to assisting the consultant’s research, in December 2003 convened an ad hoc working group on
irregular migrants (ad hoc working group) to discuss the protection and promotion of the human rights of irregular migrants in the migration process,
including during their travel; their economic and social conditions in the
country of destination; and their treatment on their return to the country of
origin or a third country. The report of the ad hoc working group was made
available in March 2004.11 The present study is based in part on the findings
of the ad hoc working group and also draws from a parallel initiative undertaken by the Council of Europe’s Committee of Experts on Standard-Setting
Instruments in the Field of Social Security (CS-CO), which considered an
Exploratory Report on the Access to Social Protection for Illegal Labour
Migrants (Exploratory Report) in May 2004,12 thus underscoring again the
concern of Council of Europe organs for this vulnerable group.

1.1. Terminology and categories of irregular migrants
This study uses the terms “irregular migrant” and “irregular migration”. The
use of the word “illegal” in this context has been criticised because of its connotations with criminality. Although those migrants who enter a country
clandestinely, or those (in the majority) who overstay the period of validity
of their visa or work permit breach immigration laws, which frequently carry
criminal penalties, such persons are rarely perceived as “criminals” in the
true sense of this term. This position is also recognised by the United Nations
8
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Special Rapporteur on the rights of non-citizens, who emphasises that while
states may remove persons who are in their territory without authorisation,
this discretion is not unlimited:
There is significant scope for States to enforce their immigration policies and to
require departure of unlawfully present persons. That discretion is, however, not
unlimited and may not be exercised arbitrarily. A State might require, under its
laws, the departure of persons who remain in its territory longer than the time
allowed by limited-duration permits. Immigrants and asylum seekers, even those
who are in a country illegally and whose claims are not considered valid by the
authorities, should not be treated as criminals.13

Moreover, defining persons as “illegal” can also be regarded as denying their
humanity. It can be easily forgotten that such migrants are human beings
who have the right to recognition everywhere before the law, as reiterated in
international human rights law,14 and who possess fundamental rights
despite their illegal or irregular status.15 Consequently, the term “irregular” is
preferable and applies generically to those non-nationals who have some
irregularity in their status whether through their fault or the fault or negligence of the authorities in not regularising this status. The Council of
Europe also supports this approach, which is reflected in the Secretariat
memorandum prepared for the Athens conference in October 2001.16
Moreover, other organisations such as the International Labour Organization
(ILO), the International Organization for Migration (IOM) and the
Organization for Security and Co-operation in Europe (OSCE), amongst
others, are increasingly using the term “irregular” migration. Even the governmental Budapest Group, in adopting conclusions on this subject in
Rhodes in June 2003, has started to use this more neutral terminology.17
Indeed, of the significant international actors with a competence in migration, only the European Union (EU) persists in using the terminology “illegal”
migration.
The categories of irregular migrants to which this study applies constitute a
diverse group. In contrast with the report submitted to the CS-CO, this study
is not concerned solely with labour migrants or migrant workers, although it
recognises that in practice many irregular migrants will be in some form of
employment. Indeed, some migrants may have been admitted for lawful
employment and then moved into the informal labour market.18 However,
the study also encompasses long-term irregular migrants, who are tolerated
by the authorities but are not afforded any legal status; children of irregular
migrants (and possibly elderly dependants); children separated from their
parents and/or guardians; irregular migrants who cannot be returned for
legal, practical or health reasons; irregular migrants effectively integrated
into the host community; destitute irregular migrants without any employment; and rejected asylum seekers or those migrants who might well be eligible for refugee status but who fail to lodge any application for asylum and
therefore are not in any asylum procedure.
While the study encompasses irregular migrants as broadly defined and goes
beyond traditional migrant workers, there are inevitable limitations in this
research regarding the groups or areas that can be covered. For example, the
9
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situation of irregular migrants in transit, which is a particular problem in
central, eastern and southern Europe, is not the object of this study, although
it should be noted that the Council of Europe is addressing the plight of this
particular group and held a conference on transit migration in central and
eastern Europe at the end of September 2004.19 Moreover, irregular migration
in central and eastern Europe has not been considered to any significant
degree although some of the material drawn from the report to the CS-CO
is based in part on the experiences of a number of countries in this region.
Finally, the questions of return and readmission and the capacity of countries of origin to reintegrate irregular migrants have not been discussed in
any depth, although the specific education concerns of migrants returned
under readmission agreements are considered in Section 3.2 below.

1.2. Scope and methodology
The purpose of the study is to identify the minimum level of rights to which
irregular migrants should be entitled in law, with a focus on the protection
of their social rights as opposed to their civil and political rights (which are
easier to articulate as rights applicable to all persons without distinction of
any kind, including legal status) and the practical obstacles to the enjoyment
of these rights that exist in Council of Europe member states. While the
study is mainly concerned with access to such rights in host countries, it
should be remembered, as noted in Section 1.1 above, that these rights are
also denied to irregular migrants in the whole migration continuum, in
transit countries as well as on their return to the country of origin.
Part II of the study sets the general context by placing the discussion at the
heart of the Council of Europe’s concerns with promoting human rights,
ensuring social cohesion and preventing racism and xenophobia. This section also identifies some of the political dilemmas experienced by governments in addressing this subject and underlines the important role the
Council of Europe can play to counterbalance the more restrictive approach
to irregular migration being taken at the EU level.
Part III focuses on the minimum rights of irregular migrants by outlining
each right in the light of relevant international human rights law and
Council of Europe instruments. An important priority of the study is to “clear
the landscape” regarding the legal protection of irregular migrants (and to
some extent regular migrants as well). It then considers obstacles to the
access by irregular migrants to a minimum level of protection in respect of
each right, with reference to examples of law and practice in some Council
of Europe member states. These examples are by no means representative
and serve merely to illustrate the kind of obstacles that exist. Many of these
examples are drawn from the discussions of the ad hoc working group on
irregular migrants and the information provided by governments to the
researchers drafting the report for the CS-CO. Some updated information,
however, has been added where appropriate. The “rights” sections of the
report are followed by recommendations, which outline the key principles
that should govern the access of irregular migrants to minimum social rights
10
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and also highlight the major obstacles to such access, which should be the
subject of further research. The recommendations are also all grouped
together in Appendix 1.
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2. General context
At its meeting in December 2003, the ad hoc working group identified and
discussed a number of important contextual themes that need to be taken
into account when considering the minimum rights to which irregular
migrants should have access and the practical obstacles that exist in respect
of this access. Indeed, there are strong arguments why securing such access
is in line with a number of other important policy concerns, such as the fight
against social exclusion, racism and xenophobia, attempts to successfully
manage migration, the recognition and fostering of the link to development
in the countries of origin, and education of the general public on the positive aspects of migration. Moreover, as noted in Section 1.2 above, a clearer
role for the Council of Europe in protecting and promoting the access of
irregular migrants to minimum rights can serve as an important counterbalance to the restrictive measures undertaken at the EU level to prevent irregular migration.

2.1. The fight against social exclusion, racism and
xenophobia
Affording rights to migrants is an important feature of ensuring their integration in society, and the absence of rights inevitably risks their social
exclusion. Given that one of the fundamental aims of the Council of Europe’s
work is to facilitate economic and social progress in member states,20 and
therefore includes the fight against social exclusion, securing access for
irregular migrants to minimum rights is in keeping with such efforts.
Unfortunately, the goal of integration is often treated as a misnomer when
used in respect of irregular migrants because the official expectation is that
they should be leaving the country rather than seeking integration there
even though in practice certain irregular migrants, particularly those who
have been residing and working in the territory for a considerable period of
time, may actually be quite well integrated. Moreover, the trend in many
countries has been to limit social rights for irregular migrants as an instrument of increasingly restrictive immigration policies:
Curtailments of social rights for irregular migrants in host countries have
become essential components of restrictive immigration policies. By making life
more difficult for those already present, these measures aim to deter potential
candidates and promote voluntary returns to countries of origin or third countries while protecting the public purse. The threat of destitution as a deterrent
against irregular migration generates acute tensions within host states between
immigration laws and human rights protection.21

The dilemma inherent in deterring irregular migration and ensuring human
rights protection is also evident in the context of anti-discrimination policies.
17
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Preventing the marginalisation of all persons in Europe, including irregular
migrants, should be an important component of the fight against racism and
xenophobia. But restricting the access of irregular migrants to minimum
social rights can only increase their marginalisation and stigmatisation in the
eyes of the general population. Such negative policies, together with the
growing political rhetoric that views irregular migrants as unworthy
recipients of social protection, actually increase the risk of racism in society
generally.

2.2. Migration management and human rights
The ad hoc working group noted that the economic and political approach
to migration in many European countries may easily undermine the human
rights dimension of migration. The principal focus in many European countries and elsewhere is on effective migration management, which is not
rooted in a human rights approach even though it may contain elements of
human rights protection. For example, in the United Kingdom, the annual
lawful entry of over 150 000 migrant workers is extolled as a virtue by the
government. However, it has been argued that this managed labour migration system has resulted in a complicated civic stratification of migrants in
terms of long-term settlement prospects, acquisition of citizenship, social
security rights and family reunification.22 Any access to rights and entitlements in this context is located in managed migration policies and not
human rights principles. The ad hoc working group observed that there is no
correlation necessarily between the acceptance of migrant workers and protecting their human rights, as reflected in the situation of migrant workers
in the Gulf States and the Asia-Pacific region. There is also a real risk that
European countries of employment are moving in a similar direction.
Moreover, this increased complexity regarding the creation of numerous
migrant statuses is likely also to increase irregular migration, as is evident
from Claude-Valentin Marie’s report on preventing illegal immigration23 in
the context of the complicated rules existing in EU member states. There is
a general lack of political will in receiving countries to promote lawful labour
migration to any significant degree, particularly the admission of low-skilled
migrant workers for which there appears to be a growing demand in many
countries. While it is necessary therefore to promote legal labour migration
as one means of reducing irregular migration, there remains a reluctance to
afford extensive rights to migrant workers who have been admitted lawfully
into countries of employment, particularly those migrants resident on a temporary basis.
With regard to questions of migration management and the protection of the
human rights of irregular migrants, it is important to focus on the migrants
themselves rather than the migration processes if their rights are to be
advanced. It should be underlined that the protection of irregular migrants
is not necessarily inconsistent with the realisation of the political, economic
and social interests of the state. It is vital to incorporate the position of irregular migrants in the principle of social inclusion and to engage the interests
of member states in promoting labour migration for reasons of demography
18
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and realisation of labour market needs. There is also the need to promote the
positive aspect of managed legal migration to the economy and society at
large (see Section 2.4 below), which is arguably not undertaken sufficiently
in many countries, and to demonstrate to governments what they stand to
lose if the rational needs of migrants are not taken into account in the formulation of their policies.
A human rights approach to migration management is taking shape at the
level of prominent international organisations and actors. In June 2004,
the tripartite ILO International Labour Conference adopted a plan of
action for migrant workers, observing that “a fair deal for all migrant
workers requires a rights-based approach” and including the “development of a non-binding multilateral framework for a rights-based approach
to labour migration which takes account of labour market needs,
proposing guidelines and principles for policies based on best practices
and international standards”.24 With specific regard to irregular migration,
the special rapporteur on the human rights of migrants has underlined
the need to address this phenomenon in the context of a new concept of
migration management, which devotes particular attention to human
rights issues and which involves all concerned actors, including civil
society representatives.25

2.3. Development issues and irregular migrants’ remittances
The links between rights’ protection for irregular migrants, successful
migration management, and meeting development needs in countries of
origin should not be understated. In the UK, for example, there is growing
recognition that a poorly managed migration system has a negative impact
on development in countries of origin. For example, the UK applies an ethical code of practice when employing foreign nursing staff in the public
health care sector, which recommends that developing countries should not
be targeted for the recruitment of health care professionals.26 Similar concerns are also underlined in a recent publication of the International
Organization for Migration (IOM) on the migration-development nexus.27
Clearly, a successful migration policy, which benefits both countries of destination and origin, cannot be formulated properly without the adoption of
a parallel or complementary development policy. Moreover, the value of a
well-managed system of remittances for development has also been recognised, but in order for such a system to operate successfully, migrants need
a degree of security in the country of employment. For their optimum
development impact to be realised, remittances should be transferred
through legal channels, which irregular migrants are unable to do if, for
example, they are not permitted to open bank accounts. Consequently, one
way of engaging the political interests of member states in the development
field is to ensure that the protection of the human rights of migrants from
developing countries forms part of the pragmatic policy agenda for managing labour migration.
19
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2.4. Education of the public
In order for the link between the above policy concerns and access to minimum rights for irregular migrants to be supported, it is essential that governments take steps to address the substantial ignorance in public opinion
in many European countries on the subject of irregular migration and immigration generally. It should not be forgotten that it is often the citizens of
countries of employment, who end up taking advantage of irregular
migrants, for example as reflected in the use of migrant women for the purpose of sexual exploitation in particular and in the exploitation of the labour
of all irregular migrants. The media, especially the right-wing press, can be
hugely influential in the way irregular migrants are perceived by the general
public as well as by governments. Frequently, considerable media interest is
generated when irregular migrants are involved in criminal activity but there
is limited reporting on their needs and interests.

2.5. EU developments
The EU’s primary concern with irregular migration focuses on preventing the
phenomenon, detecting and punishing those who facilitate it, and returning
irregular migrants to their countries of origin. While considerable space was
devoted to rights and “near equality” for third-country nationals at the
Tampere European Council in October 1999,28 there has since been a clear
shift in focus to the strengthening of external border controls and the adoption of further measures to prevent irregular migration, which can be traced
to the conclusions of the Seville European Council in June 2002.29 Moreover,
the EU Council of Ministers adopted a comprehensive plan to prevent illegal
immigration and human trafficking in February 2002,30 which focuses on the
management of irregular migration and bilateral co-operation, a return
action programme in November 2002,31 and a series of measures to combat
illegal immigration across the maritime borders of EU member states in
November 2003.32 The European Commission recently assessed the implementation of these policy instruments as well as the legally binding measures relating to irregular migration.33
The principles espoused at the Tampere European Council with regard to fair
treatment for third-country nationals (some of which have now been transferred to the EU Constitutional Treaty34) refer only to lawfully resident
migrants. Given that arguments about the access of third-country nationals
to rights in the EU have since become more difficult, it will now be more
problematic still to discuss access to rights for those with no legal status.
There appears to be little political will at the EU level to extend rights to
irregular migrants, even though the language of the EC Treaty would appear
to be sufficiently broad to encompass the adoption of positive measures in
this area. An example of such a restrictive approach can be seen in the
revised Association Agreement with Algeria, Morocco and Tunisia, which are
important countries sending migrants to the EU. These agreements explicitly
exclude irregular migrants from the provisions on equality of treatment in
respect of working conditions and social security.35 The EU Charter of
20
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Fundamental Rights also restricts social security benefits and social advantages to those “residing and moving legally within the [EU]”.36 One commentator argues that “such restrictions do little to improve the fate of illegal
immigrants, but rather support the policies of exclusion”.37 Indeed, there now
appears to be a clear discrepancy between the protection afforded irregular
migrants by international human rights treaties (considered below) and the
making of laws and their implementation at the EU level. The United Nations
and the Council of Europe cannot ignore these retrogressive developments
affecting the rights of irregular migrants.
It would seem, however, that a recent softening of the harsh position towards
irregular migrants is detectable, particularly in some of the recent documents issued by the European Commission. The Justice and Home Affairs
and Employment and Social Affairs units of the European Commission
worked together on the Communication on immigration, integration and
employment, adopted in June 2003, which considered the position of irregular migrants, particularly those who cannot be removed, with a view to
their possible regularisation and affording them social rights in the context
of the fight against social exclusion:
Within the context of the common immigration policy the only coherent
approach to dealing with illegal residents is to ensure that they return to their
country of origin. However, in a considerable number of cases it is not possible
to implement such a policy for legal, humanitarian or practical reasons. It is necessary to consider this group of people both from the point of view of their
impact on the labour market and with respect to the objective of integration and
social cohesion. On both counts the presence of large numbers of illegal residents has a negative influence – as a source of cheap labour, liable to exploitation and in the long-term preventing necessary structural reform and thereby
contributing to the inefficiency of the labour market. As sectors of undeclared
work and illegal immigration feed on one another there is a clear link with general policies to prevent and combat undeclared work, which must also be reinforced as part of a broad policy mix to transform undeclared work into regular
employment. At the same time illegal immigrants are excluded from full participation in society, both as contributors and as beneficiaries, which contributes to
their marginalisation and fuels negative attitudes to them from local people.
While policies to combat illegal immigration must remain vigorous, integration
policies cannot be fully successful unless the issues arising from the presence of
this group of people are adequately and reasonably addressed. Some member
states have implemented regularisation measures for illegal residents. Such procedures may be seen as a factor which enables the integration process to develop
but also as an encouragement to further illegal immigration. This must however
be balanced against the problems arising when large numbers of illegal residents
are present in Member States. It should be remembered that illegal immigrants
are protected by universal human rights standards and should enjoy some basic
rights e.g. emergency healthcare and primary school education for their children.38

While the general question of social exclusion is also addressed at the EU
level by way of the “soft law” approach of the open method of co-ordination
21
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where some progress has been possible in politically sensitive areas, the
focus in the drafting of hard law remains on strengthening entry controls
and returning irregular migrants to countries of origin. Moreover, no concrete legal rights have been afforded to irregular migrants. This position is
continued in the European Council’s next five-year plan to strengthen
freedom, security and justice in the EU, known as the Hague Programme,39
although one positive development is the recognition of a clear link between
the informal economy in member states and irregular migration.40
The limitations of the EU Race Equality Directive,41 which EU member states
had been required to implement by July 2003, should also be highlighted.
While irregular migrants are clearly covered by the race discrimination provisions of the directive, nationality discrimination is excluded from its scope.
Moreover, the directive does not apply to discrimination by public authorities in the immigration field, which, broadly defined, might also encompass
the employment and residence conditions of third-country nationals,42
an interpretation that would place irregular migrants at a considerable
disadvantage.

2.6. Changing attitudes
The ad hoc working group underlined that attitudes to the problem of irregular migration appear to be changing, evident in a country such as the
Netherlands, which in the last few years has embarked on a policy to exclude
irregular migrants from most forms of social protection with a view to
ensuring the irregular migrants leave its territory and deterring further irregular migration. Before 1998, social protection was available to irregular
migrants on the grounds that denying such access would lead only to an
increase in migrants’ exploitation by their employers. Since July 1998, when
the Dutch Linking Act (Koppelingswet ) came into force,43 the social protection system has been used to control immigration in order to make the
country less attractive for migrants, although irregular migrant workers are
also excluded from the payment of taxes and social security contributions.
However, in response to the adoption of these harsh measures at national
level, attitudes have become more flexible at municipal level, recognising
that irregular migrants cannot be excluded from all services and that some
minimum provision should be available.44 This shift is also reflected in the
Declaration of the Helsinki Council of Europe Conference of Ministers
responsible for Migration Affairs of September 2002, discussed in Section 1
above, which called for the investigation of issues affecting human dignity,
including those relating to the effective enjoyment of minimum rights for
persons in need. Clearly, governments recognise that the marginalisation and
exclusion of vulnerable groups in society, irrespective of their irregular
status, is a concern that can only be addressed through positive state action.
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Part III

3. Access to minimum rights
This part is devoted to a structured thematic overview of the principal issues
of rights affecting irregular migrants with a focus on the protection of their
social rights.45 It introduces the international and Council of Europe framework for protecting irregular migrants in each area, which is then followed
by a consideration of the practical obstacles irregular migrants experience in
accessing a minimum level of enjoyment of the right concerned.
The starting point to this discussion is that international human rights law
does not generally make distinctions between nationals and non-nationals in
respect of the rights afforded to them. This position is clear from the allencompassing nature of the Universal Declaration of Human Rights (UDHR),
which guarantees the civil and political rights and economic and social
rights listed in the document to everyone without distinction of any kind.46
The international community has since adopted a “soft law” instrument,
which focuses on the rights of non-nationals. In December 1985, the UN
General Assembly adopted the Declaration on the Human Rights of
Individuals Who are not Nationals of the Country in which They Live.47
Unfortunately, this declaration appears to depart significantly from the principle of universal human rights protection by stipulating that only “aliens
lawfully residing in the territory of a State” are to enjoy a whole range of
social rights.48 However, this declaration has not since been transformed into
a legally binding instrument and has arguably been superseded by developments in understanding of social rights elsewhere. Nonetheless, the existence of this instrument reflects the tension between the principle of
universal human rights protection and the practical delivery of such rights
to non-nationals generally and particularly those residing in a country
without authorisation. The Special Rapporteur on the rights of non-citizens
has highlighted this principle of general equality in respect of the enjoyment
of all human rights noting that it can only be departed from in exceptional
situations:
Based on a review of international human rights law, the Special Rapporteur has
concluded that all persons should by virtue of their essential humanity enjoy all
human rights unless exceptional distinctions, for example, between citizens and
non-citizens, serve a legitimate State objective and are proportional to the
achievement of that objective.49

This conclusion applies to the enjoyment of “social, cultural, and economic
rights in general [and] labour rights (for example, as to collective bargaining,
workers’ compensation, social security, appropriate working conditions and
environment, etc.)...”.50 Further support for this approach is found in the
Programme of Action of the 2001 World Conference against Racism, Racial
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Discrimination, Xenophobia and Related Intolerance, held in Durban. South
Africa, which calls upon states to ensure equal treatment to all migrants:
Requests States to promote and protect fully and effectively the human rights
and fundamental freedoms of all migrants, in conformity with the Universal
Declaration of Human Rights and their obligations under international human
rights instruments, regardless of the migrants’ immigration status...51

Social rights are clearly considered as forming part of the package of this
equality principle.52 While it might be possible, therefore, as argued by the
Special Rapporteur on the rights of non-citizens, to permit distinctions
between citizens and migrants in certain circumstances, which in the case of
irregular migrants might be objectively justified on the basis of the unauthorised nature of their entry and stay,53 it is clear that such differences
would have to be very carefully drawn in accordance with the principle of
proportionality and not be tantamount to a denial of rights altogether.
The International Covenant on Economic, Social and Cultural Rights
(ICESCR)54 is largely in keeping with the universal personal scope of the
UDHR and is therefore particularly important. With the exception of
Andorra, all the Council of Europe member states have ratified the ICESCR
(see Appendix 2). The ICESCR is framed in all-embracing language and does
not generally distinguish between persons in terms of their nationality or
legal status.55 While the non-discrimination provision (Article 2(2)) does not
specifically refer to “nationality” as a prohibited ground of discrimination,
the Committee for Economic, Social and Cultural Rights (ESC Committee),
the body responsible for monitoring the implementation of the ICESCR, has
considered the discriminatory treatment of non-nationals in its concluding
observations on the reports of contracting parties, including the position of
irregular migrants. For example, in its June 2004 concluding observations
regarding Spain’s fourth periodic report, one of the principal concerns identified by the ESC Committee related to the treatment of irregular migrants in
that country:
While noting that undocumented immigrants residing in the State party enjoy a
number of fundamental rights and freedoms, including the right to basic social
services, health care and education, on the condition that they register with their
local municipality, the Committee remains concerned about the precarious situation of the large number of those undocumented immigrants who only enjoy a
limited protection of their economic, social and cultural rights.56

Consequently, the ESC Committee issued the following recommendation
urging Spain to promote the regularisation of this group:
The Committee urges the State party to take measures to ensure the effective
protection of fundamental economic, social and cultural rights of all persons
residing within its territory, in accordance with article 2.2 of the Covenant. It further encourages the State party to promote the legalization of undocumented
immigrants so as to enable them to enjoy fully their economic, social and cultural
rights.57

Moreover, the ESC Committee has underlined that the duty of contracting
parties “to take steps ... to the maximum of its available resources, with a
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view to achieving progressively the full realisation of the rights recognised
in the present Covenant...” (Article 2(1)) is of immediate application and that
each contracting party must satisfy the rights contained in the ICESCR at
least to a basic level of enjoyment unless it can demonstrate that it does not
possess the resources to fulfil even such a minimum obligation.58 Even
though some of the new Council of Europe member states might well be
able to argue, with some justification, that they do not possess sufficient
resources to secure social rights for migrants, including irregular migrants,
those countries that have ratified the ICESCR (see Appendix 2) are required
nonetheless to seek such provision from the international community.59 Most
importantly, the ESC Committee has emphasised that “any deliberately retrogressive measures ... would require the most careful consideration and would
need to be fully justified by reference to the totality of the rights provided
for in the Covenant and in the context of the full use of the maximum available resources”.60 Consequently, such justifications would have to be sought
whenever contracting parties consider the removal of social assistance
payments from irregular migrants, or a departure from the provision of cash
support to support in kind.
Part III of the United Nations International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families (ICMW),61
which reiterates the human rights of all migrant workers and their families
regardless of their legal status, confirms that irregular migrants should be
entitled to a number of important economic and social rights. However, only
three Council of Europe member states (Azerbaijan, Bosnia and Herzegovina,
and Turkey), have ratified the ICMW (see Appendix 2). While less detailed
on this question, ILO Convention No. 143 of 1975 on Migrant Workers
(Supplementary Provisions) underlines in Article 1 that contracting parties
are obliged to respect the “basic human rights of all migrant workers” and
also contains a more detailed provision that guarantees equal treatment
between irregular and regular migrant workers in respect of rights arising
out of past employment with regard to remuneration, social security and
other benefits (Article 9(1)). Eighteen states have ratified Convention
No. 143, ten of which are Council of Europe member states (see Appendix 2).
But Part II of the convention, which is concerned with equality of opportunity of treatment, applies only to migrant workers who are residing lawfully
in the contracting party concerned. In principle, however, international
labour standards underline that all persons in the working environment
should be afforded equal treatment regardless of legal status. The recent ILO
Plan of Action on Migrant Workers, adopted by the International Labour
Conference in June 2004 is unequivocal in this respect:
Consistent with effective management of migration, due consideration should be
given to the particular problems faced by irregular migrant workers and the
vulnerability of such workers to abuse. It is important to ensure that the human
rights of irregular migrant workers are protected. It should be recalled that ILO
instruments apply to all workers, including irregular migrant workers, unless otherwise stated. Consideration should be given to the situation of irregular migrant
workers, ensuring that their human rights and fundamental labour rights are
effectively protected, and that they are not exploited or treated arbitrarily.62
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This principle was also reinforced in September 2003, when the InterAmerican Court of Human Rights issued a landmark Advisory Opinion on
the legal status and rights of undocumented migrants in response to a
request by Mexico. The Court ruled, inter alia, that:
Labor rights necessarily arise from the circumstance of being a worker, understood in the broadest sense. A person who is to be engaged, is engaged or has
been engaged in a remunerated activity, immediately becomes a worker and,
consequently, acquires the rights inherent in that condition. The right to work,
whether regulated at the national or international level, is a protective system for
workers; that is, it regulates the rights and obligations of the employee and the
employer, regardless of any other consideration of an economic and social
nature. A person who enters a State and assumes an employment relationship,
acquires his labor human rights in the State of employment, irrespective of his
migratory status, because respect and guarantee of the enjoyment and exercise
of those rights must be made without any discrimination. ... In this way, the
migratory status of a person can never be a justification for depriving him of the
enjoyment and exercise of his human rights, including those related to employment. On assuming an employment relationship, the migrant acquires rights as
a worker, which must be recognized and guaranteed, irrespective of his regular
or irregular status in the State of employment. These rights are a consequence of
the employment relationship.63

In contrast to international human rights law and international labour standards, Council of Europe instruments are more limited in their application to
irregular migrants, with the exception of the European Convention on
Human Rights (ECHR),64 which applies to all persons within the jurisdiction
of contracting parties (Article 1). However, the ECHR is mainly concerned
with the protection of civil and political rights, although it does explicitly
provide for two economic and social rights: the right to protection of property,65 which has also been found to encompass social security payments,66
and the right to education.67 Although there have been some recent important developments in the health care field which are discussed in more detail
below, the European Social Charter (and the revised Charter)68 applies only
to foreigners who are nationals of other contracting parties “lawfully resident
and working regularly” within the territory of another contracting party.69
Similarly, the European Convention on the Legal Status of Migrant Workers70
defines a migrant worker as “a national of a Contracting Party who has been
authorised by another Contracting Party to reside in its territory in order to
take up paid employment” (Article 1(1)), and this excludes irregular migrants
from its scope.
It should be underlined at this juncture that the recognition of minimum
rights for irregular migrants does not mean that members of this vulnerable
group are to be denied “fully fledged” rights or that rights should only be
accessible to certain categories of irregular migrants. Clearly, however, the
access of irregular migrants to the enjoyment of fundamental rights in a
country is strongly influenced by a number of legal requirements and general practical considerations. For example, access of irregular migrants to
important social rights, such as health care, should be viewed in the light of
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the duty imposed on public authorities in certain countries, such as
Germany, to denounce irregular migrants, whereas no such positive duty
exists in other countries (for example, Belgium).71 Moreover, in some countries, irregular migrants experience considerable legal and practical difficulties in accessing labour courts in order to obtain a remedy for a violation of
their employment rights. Another general obstacle to the effective access of
irregular migrants to a minimum level of social rights protection concerns
the growing trend in Europe of criminalising migrants as well as those who
afford them assistance, a position now supported in EU law. A further
problem with granting rights to irregular migrants, identified by the ad hoc
working group, relates to “chain reasoning”, which begins with the initial
argument that members of this group have no right of access to the destination country. On this basis, other “goods” are then denied to them, such as
employment, social security, accommodation, and the possibility to open a
bank account. While not all countries deny rights to such an extent, the consensus in the ad hoc working group was that it is necessary to break this
“chain reasoning” by not only recognising the dignity of irregular migrants
but also by giving practical effect to the rights identified, which is an important theme of this study.

3.1. Housing
The right to an adequate standard of living stipulated in the Universal
Declaration of Human Rights (UDHR) and the International Covenant of
Economic, Social and Cultural Rights (ICESCR) includes the right to housing
and, in principle, is applicable to all persons regardless of nationality or legal
status.72 In its General Comment on the right to adequate housing, the ESC
Committee stated:
The right to adequate housing applies to everyone ... [I]ndividuals, as well as families, are entitled to adequate housing regardless of age, economic status, group
or other affiliation or status and other such factors. In particular, enjoyment of
this right must, in accordance with article 2(2) of the Covenant, not be subject to
any form of discrimination.73

The ESC Committee adopts a broad understanding of the right to housing
stating that it “should not be interpreted in a narrow or restrictive sense
which equates it with, for example, the shelter provided by merely having a
roof over one’s head or views shelter exclusively as a commodity”, but that
“it should be seen as the right to live somewhere in security, peace and dignity”.74 Moreover, the ESC Committee identifies a number of aspects in the
concept of adequacy, including accessibility, and in this regard has underlined that “disadvantaged groups must be accorded full and sustainable
access to adequate housing resource”, that such groups “should be ensured
some degree of priority consideration in the housing sphere”, and that “both
housing law and policy should take fully into account the special housing
needs of these groups”.75
The right to adequate housing is clearly interconnected closely with other
social and economic rights. As the ESC Committee notes in its General
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Comment: “The human right to adequate housing, which is thus derived
from the right to an adequate standard of living, is of central importance for
the enjoyment of all economic, social and cultural rights”.76 A clear example
is the connection between access to employment and housing. Irregular
migrants without shelter would be less likely to experience this problem if
they were permitted to work. In a similar vein, the ESC Committee argues
that the full enjoyment of civil and political rights is important for the realisation and maintenance of the right to adequate housing.77 In revised guidelines on state reporting under the ICESCR, the ESC Committee also urges
contracting parties to take steps “to ascertain the full extent of homelessness
and inadequate housing within its jurisdiction” and that detailed information
should be provided in state reports about “those groups within society that
are vulnerable and disadvantaged with regard to housing”.78 In these guidelines, the ESC Committee’s list of disadvantaged and vulnerable groups
includes, inter alia, migrant workers and “other especially affected groups”.79
Since the adoption of the ESC Committee’s General Comment, the United
Nations Special Rapporteur on adequate housing as a component of the right
to an adequate standard of living has welcomed the attention given to
housing and discrimination issues in the Declaration and the Programme of
Action of the 2001 World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance.80 The Programme of Action “recommends that host countries consider the provision to migrants of adequate
social services, in particular in the areas of health, education and adequate
housing, as a matter of priority” and urges all states to prohibit discriminatory treatment against foreigners and migrant workers, including in the field
of housing.81
While a strong argument can therefore be presented for a general state obligation in international human rights law to house irregular migrants, comprehensive equal treatment between irregular migrants and nationals or
regular migrants would be more difficult to support. Indeed, this position is
reflected in the ICMW, which subjects states parties to the general obligation
in Article 64 to “consult and co-operate with a view to promoting sound,
equitable and humane conditions in connection with international migration
of workers and members of their families”, but which only affords equal
treatment in respect of access to housing to regular migrant workers.82
As noted in Section 3, the position at the Council of Europe level is more
restrictive because the revised European Social Charter and the European
Convention on the Legal Status of Migrant Workers only protect the right to
housing of nationals from other contracting state parties.83 However, the
obligation to provide “assistance” under the Council of Europe’s Convention
on Social and Medical Assistance would also apply to migrants of other contracting parties who entered a contracting party lawfully and then found
themselves in an irregular situation.84 As far as the ECHR is concerned, the
jurisprudence of the European Commission and European Court of Human
Rights suggests clearly that the right to be free from degrading treatment in
Article 3 ECHR and the right to private and family life, home and correspondence in Article 8 ECHR might well be invoked to provide a positive
obligation on the state to protect persons from particularly intolerable
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housing conditions.85 The European Commission of Human Rights has
recognised the close association between the right to respect for family life
and the right to adequate housing by stating that, even though there is no
obligation to provide housing, the ECHR did not “discount the possibility
that the right to respect for family life [can] be violated in a case where the
authorities impose intolerable living conditions on a person or his family”.86
Clearly, seeking reliance on Article 8 ECHR to avoid “intolerable living conditions” would, in line with the universal personal scope of the ECHR, be
open to all persons within the state’s jurisdiction and thus includes irregular
migrants.
In general, the housing situation of irregular migrants in Europe is characterised by a high level of mobility. The Platform for International
Cooperation on Undocumented Migrants (PICUM) has undertaken a mapping exercise of housing in six European countries and identified five ways
in which irregular migrants are housed:
1. By homeless organisations, such as FEANTSA87 (although it is important
to distinguish here between two groups: the homeless, who often find
themselves without shelter for psychological reasons; and the houseless, who simply do not have a roof over their heads);
2. In private housing (although a legal status is not always necessary to
sign a contract for rent, in practice papers are often requested from
irregular migrants);88
3. In emergency shelters (which usually provide accommodation for one
night only and in some places are not open to irregular migrants);
4. By NGOs working with irregular migrants; and
5. With the assistance of families and community networks.
The fifth solution is the most common, although this solution may place
considerable pressures on the families concerned. Moreover, staying with
family affects the power relations between the regular and irregular family
members with the former sometimes exploiting the latter.
Recent EU measures criminalising the provision of assistance in connection
with the residence of irregular migrants in the territory of EU member states
are likely to exacerbate the already difficult housing situation of irregular
migrants. Governments were required to transpose these instruments before
5 December 2004.89 While these measures would only apply in the case of
residence if the assistance is intentional and provided for “financial gain”,90
often, of course, irregular migrants “pay” or make “a contribution” for their
accommodation, particularly in private family situations.
A particular problem in some European countries concerns the provision of
housing to asylum seekers whose claims are considered to be manifestly
unfounded or where they have been rejected. As noted in Section 1.2 above,
the latter group certainly falls into a category of irregular migrants of interest
to this study. In the UK, section 55 of the Nationality, Immigration and
Asylum Act 2002 deprives asylum seekers of all means of support if they are
deemed to have made late applications (that is, if the claim is not made “as
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soon as reasonably practicable after the person’s arrival in the United
Kingdom”). Clearly, the calculated effect of this draconian provision is to
deter delayed asylum claims by placing people into situations of “near destitution”. The application of this provision has given rise to considerable litigation given that an appeal against a negative decision on this ground is
barred and only a limited form of challenge is available by way of judicial
review to the courts, although a May 2004 judgment of the English Court of
Appeal has resulted in the suspension of the operation of section 55 of the
Act.91 It is arguable that as far as rejected asylum seekers are concerned the
state should be obliged to expel them effectively and to provide them with
accommodation if removal is not possible for legal or practical reasons. In
Austria, in September 2002, access to housing and welfare benefits were
removed from asylum seekers whose claims were rejected at the first
instance.92 In the Netherlands, rejected asylum seekers have to vacate their
accommodation within 28 days and thereafter have no access to official
shelter or other reception provisions.93 But an obligation to house in such a
situation should not be considered as synonymous with the detention of
rejected asylum seekers. PICUM’s research has revealed that rejected asylum
seekers, who are likely to be more familiar with the availability of assistance
in the charities’ sector, often approach NGOs for assistance with shelter,
while persons not in the asylum process tend to rely on the support of community networks and families.94
The ad hoc working group noted that it was important to distinguish between
vulnerable persons and excluded persons in the housing context. Irregular
migrants are normally excluded and therefore often denied housing
resources. Should irregular migrants therefore be “included” or is it necessary
to promote special provision for irregular migrants? It was argued that special
resources should not be established for irregular migrants, since positive discrimination in this field does not encourage integration, but nor is it worth
sending irregular migrants to organisations housing excluded persons. With
regard to the question of integration, it was noted that the provision of benefits to persons in the fields of social security and housing would not by itself
assist their integration. Another question relates to whether such integration
should be provisional or permanent, although it was recognised that this was
a false problem because the intention of migrants cannot be established at the
outset. Indeed, many migrants on arrival intend to return to their country of
origin, but then decide to stay. Clearly, therefore, integration and combating
social exclusion in this field are also connected with the question of regularisation. Moreover, granting rights to irregular migrants in respect of housing
is in the interests of the state because it assists with social cohesion. It was
also underlined that affording housing rights to irregular migrants should not
mean reducing the content of rights protection in this sphere. In fact, the principal problem with housing in Europe concerns the availability of generally
poor social housing. Inadequate living conditions of irregular migrants are
therefore closely connected with problems of supply in social housing.
Indeed, it is not unusual for public authorities to spend a lot of money on the
provision of hotel accommodation to undocumented or irregular migrants
when these funds would be better spent on constructing social housing.
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The NGO members of the ad hoc working group also noted that a further
significant obstacle to irregular migrants obtaining proper assistance with
housing concerns the absence of the necessary professionalism in those
NGOs providing assistance in this field. The experience of PICUM is that
organisations with limited resources frequently select irregular migrants for
assistance with accommodation on a “first come first served” basis or on the
basis of their “prospects” or “perspective”, which in the Belgian context normally means whether such migrants are married to a Belgian national or
whether their children attend local schools (namely, whether these migrants
have good prospects for regularisation). Such decisions are often made subjectively by the NGOs concerned, although formal criteria do exist and
PICUM has drawn up an ethical code for organisations concerning the question of prioritising assistance.95 FEANTSA has also encountered problems
with expertise. As an organisation providing shelter for homeless people generally, its workers are not trained to assist asylum seekers or irregular
migrants in legal matters. For example, the head of the former asylum
seekers’ centre at Sangatte in Northern France96 only possessed experience of
managing facilities for homeless people but not for irregular migrants. A further problem related to the lack of English language training for the workers
who were involved in providing assistance to the residents of Sangatte, many
of whom were unable to speak French. Moreover, social workers working at
Sangatte did not possess the specific training necessary to deal with the
groups of persons concerned.
Taking account of the preceding discussion, the following minimum guarantees for irregular migrants in the field of housing and protection can be
advanced:
1. Housing provision should not be denied to irregular migrants on the
grounds of their unauthorised status, particularly given the importance of
the right to adequate housing for the enjoyment of other civil, political, economic and social rights.
2. While states might be justified in denying long-term housing provision to
those irregular migrants who can be removed from the country or rejected
asylum seekers who have exhausted their rights of appeal, such migrants
must nevertheless be afforded a minimum level of housing assistance commensurate with conditions of human dignity. The provision of assistance in
such circumstances should not be interpreted in a way that is tantamount to
the detention of irregular migrants.

3.2. Education
Universal human rights standards proclaim that everyone has the right to
education and that, at a minimum, access to primary or elementary education should be free to all children without any distinction whatsoever.97 In
practice, however, most Council of Europe member states also apply this
latter obligation in respect of secondary school children because of legal
compulsory schooling requirements. The ESC Committee underscores the
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role of education as a human right and its integral connection with the
enjoyment of other human rights:
Education is both a human right in itself and an indispensable means of realising
other human rights. As an empowerment right, education is the primary vehicle
by which economically and socially marginalised adults and children can lift
themselves out of poverty and obtain the means to participate fully in their communities.98

Article 13 ICESCR stipulates that the right to education is to be enjoyed by
“everyone”. There are no qualifications preventing non-nationals from benefiting from this right.99 In its General Comment on the right to education, the
ESC Committee confirms that “the principle of non-discrimination extends
to all persons of school age residing in the territory of a State party, including
non-nationals, and irrespective of legal status”.100 Although mainly concerned
with civil and political rights, the ECHR, as noted in Section 3 above, also
provides for a right to education. The first sentence of Article 2 of the First
Protocol to the ECHR stipulates unequivocally that “[n]o person shall be
denied the right to education”. When read in conjunction with Article 14
ECHR (the non-discrimination clause), this provision clearly applies on a
non-discriminatory basis to both nationals and non-nationals who are within
the territory of a contracting party unless there is an objective and reasonable justification for the differential treatment. Prominent commentators on
the ECHR have argued that no children of non-nationals present within the
jurisdiction of Council of Europe member states, which have ratified this
protocol, may be denied their right to receive an education, even if their parents are unlawfully resident in the country.
[Denying to] foreigners who, although not legally residing ... are likely to stay [in
a Contracting State] for an indefinite period of time (for instance because they
cannot be expelled for humanitarian reasons) the possibility to receive primary
education has such far-reaching consequences, that the fact that they do not
legally reside [in a Contracting State] is not a reasonable justification for this differential treatment, which therefore is contrary to Article 2 (independently or in
conjunction with Article 14).101

Despite the existence of these unequivocal international human rights provisions guaranteeing education to all persons irrespective of nationality and
legal status, the children of irregular migrants face legal, administrative and
practical obstacles in accessing education in their country of residence.
These obstacles were discussed in some depth at the meeting of the ad hoc
working group.
During the discussions in the ad hoc working group, it was observed that
in Greece, in late 2003, the ombudsman discovered that the Interior
Ministry had advised the Ministry of Education not to allow the enrolment
of children of irregular migrants into primary and secondary schools. This
administrative instruction is contrary to, inter alia, current Greek immigration law, which does not condition the primary and secondary education of minor non-nationals on their legal status. In Germany, as noted in
Section 3 above, official institutions are under a federal duty to denounce
irregular migrants, but because education in Germany is constitutionally
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the responsibility of the Länder, it remains for the regional authorities to
decide whether this duty applies.102 While in principle, the duty should
normally also apply to teachers, in practice there have been no known
cases of denunciation. In the Netherlands, the Dutch Parliament discussed
whether teachers should be required to report the children of irregular
migrants, but decided not to introduce such an obligation. In the
Netherlands education remains freely accessible to all up to the age of 18
without a check of the residence permit.103 In the United Kingdom, parents
and guardians are under a legal obligation to ensure that all children
under the age of 16 attend school. Although the government discussed
whether to introduce reporting obligations on teachers, it did not initiate
such a step. Instead, it adopted a scheme whereby teachers can seek
advice about the education of the children of irregular migrants. It would
appear that the reason for the government’s reluctance to impose such
requirements on teachers is connected to the existence of a network of
locally-based anti-deportation campaigns, which adopt whole families,
and teachers often constitute a core group of persons in such organisations. But the UK Government has included provisions in the Nationality,
Immigration and Asylum Act 2002,104 whereby accommodation centres
(which are not closed detention centres) for asylum seekers, including
families, are to be established, and the education legislation has been
amended enabling the provision of alternate forms of education to children in such centres for a limited period of six months. Although these
centres have not yet been set up, these amendments have been severely
criticised by educationalists.105
Another obstacle relates to the recognition of the education afforded to the
children of irregular migrants. In Spain, access to education is free up to the
age of 18, although no certificate is awarded to irregular migrant children
demonstrating that they have completed their education. According to
research conducted by PICUM, there is no formal right of education for
irregular migrant children in Denmark and Sweden, although enrolment is
possible on a case-by-case basis.106 However, where school principals permit
such children to enrol in classes, no certificate or degree is awarded. This
approach contrasts with the position in Belgium where both the Flemish and
Walloon Governments have issued circulars underlining positively the right
of irregular migrant children to attend school and clarifying that headmasters and teachers are not required to report the status of such children to the
authorities.107
The children of irregular migrants are also hampered by a number of
practical obstacles in obtaining a decent education in the host country, inter
alia, by: the higher mobility of irregular migrants, which precludes their
children from settling in schools for a useful period of time so as not to
disrupt their educational development; their greater overall vulnerability;
and their poorer living conditions. The latter reason suggests a correlation
between the poor quality of housing and educational achievement,
although this is not always borne out in practice and other factors must also
be taken into account.108
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Another issue connected with the access of migrant children, including the
children of irregular migrants, to a holistic right to education concerns the
possibility of providing intercultural education to such children. In order for
the fundamental right to education to be meaningful for migrant children, it
should be tailored to their specific needs so as to facilitate their integration
into society and to ensure that they are not placed at an educational disadvantage vis-à-vis the children of nationals. Indeed, such an approach is in
line with the general objectives of a right to education, which, according to
the ICESCR, are to promote the full development of individual personality
and facilitate effective participation in society.109 Although intercultural education is supposed to be available in a number of countries, it is rarely provided in practice. Clearly, the provision of language classes is a key issue and
vital for the integration of migrant children.
A further problem concerns the education of separated or unaccompanied
minors as well as homeless irregular migrants. In some countries, however,
such as the UK, it is not really possible for children to be homeless because
of the existence of child welfare legislation. In the Netherlands, pilot accommodation centres have been established for unaccompanied minors with the
provision of education oriented towards the return of such children.110
The problems connected with the education of the children of irregular
migrants on their return to their country of origin under readmission agreements are often overlooked. During the meeting of the ad hoc working
group, the Secretariat described a fact-finding mission to Serbia and
Montenegro to monitor the return of long-term migrants from Germany. The
mission discovered two difficulties with the educational reintegration of the
children of such migrants in schools in Belgrade. Firstly, some children had
left Germany without certificates demonstrating the level of education
obtained in German schools or with certificates that had not been translated
because of a lack of resources. Secondly, appropriate classes in Belgrade
schools could not be found to match the level of education attained by the
children in Germany.
The following recommendations can be advanced to identify the minimum
standards that states ought to realise regarding the right of irregular
migrants to education:
1. The children of irregular migrants must not be denied access to education
in Council of Europe member states, both in law and administrative practice.
While international legal standards provide that access to primary education
should be free of charge to all children, given the existence of compulsory
schooling requirements in member states, free access to secondary schooling
for all children, including those of lawfully resident and irregular migrants,
should also be secured in law and practice.
2. Given that access to education is considered a universal right irrespective
of legal status, this right should also include formal recognition of this education. Irregular migrant children should therefore be able to obtain certificates in the host country indicating the level to which they have completed
their education.
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3. Migrant children, including those of irregular migrants, should be entitled
to intercultural education, particularly language classes, which assist their
participation and integration in the host society and their reintegration in
the event that they return to their country of origin.
4. Education and its recognition are important factors to be taken into
account in the context of the return of migrant children to their countries of
origin, whether return occurs through the operation of readmission agreements or other return procedures.

3.3. Social security
Rigid exclusions from social security also apply to illegal immigrants. In some
countries access to social assistance is fully denied, while other countries only
recognise entitlement to certain forms of minimal aid. In practice, this state of
affairs often means that local communities or charitable institutions take over
the role of providing some form of care and protection.111

This section of the study draws substantially on the Exploratory Report on the
Access to Social Protection for Illegal Labour Migrants, prepared by Professors
Paul Schoukens and Danny Pieters from the European Institute of Social
Security in Leuven, Belgium for the Council of Europe’s Committee of
Experts on Standard-Setting Instruments in the Field of Social Security (CSCO) and presented to the 6th CS-CO meeting in Limassol, Cyprus on 25 and
26 May 2004.112
The personal scope of the report encompasses irregular migrant workers,
defined as “non-nationals who are working in the country without them
being allowed to stay in the country and/or without them being allowed to
work in the country”.113 Consequently, those migrants who have entered lawfully but who are working without authorisation, such as tourists and students, are included. With regard to its substantive scope, the report goes
beyond accessing minimum social security rights, which is the limited
inquiry of the present study. The areas of social security covered by the
report relate to the nine traditional branches of social security, including
access to health care (considered separately in Section 3.4 below) and social
assistance in the sense of Articles 12 and 13 of the (revised) European Social
Charter. Social assistance encompasses the whole range of support, such as
cash payments, assistance in kind, and emergency assistance. The social
assistance entitlements of migrant workers’ families, such as family benefits,
are also covered. The report distinguishes between social assistance and
social insurance, which is concerned with contributory benefits and repayment of those contributions. In the discussions of the ad hoc working group,
Professor Schoukens stressed that social security is a “balanced” system,
which encompasses a range of rights associated with work (social insurance/contributory benefits) and social assistance for those in need. It is necessary therefore to distinguish between the provision of minimum social
assistance, which can be identified as one single category of social security,
and social insurance, which does not focus on subsistence and ensuring a
minimum standard of living, but is based on previous contributions, and
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which comprises a number of different categories of benefits. It is strongly
arguable that if irregular migrants make such contributions, they should be
entitled to social security benefits or at least a repayment of the contributions made. Another important issue relates to the concept of equal treatment. Should irregular migrants be compared with legal migrant workers or
national workers who are also in an “irregular” situation in the sense that
they work in the informal or “black” economy? In some areas of social security it is important to focus on the position of national workers who are
working irregularly and not just on the migrants. In other areas, such as
health care or social assistance, it is not always possible to assume comparisons with irregular national workers. It should also be remembered that a
certain number of irregular migrants continue to make contributions in their
country of origin and therefore have access to the social security protection
system of that country.114
The Exploratory Report is divided into three main parts: (i) an overview of relevant international and regional human rights instruments as well as those
instruments specifically concerned with minimum standards of social protection and, more specifically, the protection of migrant workers; (ii) an
appraisal of the measures governments actually take in practice regarding
the social protection of irregular migrant workers compiled on the basis of a
questionnaire sent to the competent authorities in Council of Europe
member states;115 and (iii) a set of coherent proposals on the access of irregular migrant workers to social protection.
The study’s conclusions regarding the first part are that international human
rights standards clearly apply to nationals and lawfully resident nonnationals, but are less explicit in so far as their application to irregular
migrants is concerned. The possible application of these standards to irregular migrants, however, can be supported by the broad terminology used in
the various instruments, for example the frequent references to “all persons”,
“all women”, etc. As noted in Section 3 above, the only explicitly restrictive
instrument is the UN Declaration on the human rights of non-nationals,
which limits social protection to lawfully resident non-nationals, although a
soft-law instrument cannot contradict the more expansive position recognised subsequently under legally binding general human rights treaties.
While ILO international labour standards concerned with setting minimum
standards of social protection are generally silent on this question, they
should apply unequivocally to all workers without distinction of any kind
such as irregular status.116 However, a number of other instruments refer to
the concept of “ordinary residence”, which raises the question whether this
should imply a condition of legality.117 It is submitted, however, that a broad
interpretation of this concept is possible in that it is concerned merely with
the factual situation of residence rather than with the question whether this
residence is lawful. There are also ILO instruments, which guarantee equality
of treatment to migrant workers and their dependants, without any condition as to residence in respect of work accident compensation and employment injury benefits.118 On the other hand, as noted in Section 3 above, the
(revised) European Social Charter, which provides for equal treatment
between nationals and nationals of other contracting parties in respect of
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social security provision and social and medical assistance,119 applies only to
those migrants who are lawfully resident and working regularly in the
contracting party concerned.120 Similarly, while the European Convention on
the Legal Status of Migrant Workers includes provisions relating to their
social protection, this instrument excludes irregular migrants from its
personal scope.
International instruments aimed at the protection of migrant workers and
their families specifically provide for some social protection for irregular
migrants. As also noted in Section 3 above, Article 9(1) of the ILO Convention
No. 143, which ten Council of Europe member states have ratified (see
Appendix 2), guarantees equal treatment between irregular and regular
migrant workers in respect of rights arising out of past employment as
regards remuneration, social security and other benefits. Similarly, Article
27(1) ICMW (ratified by only three Council of Europe member states – see
Appendix 2) stipulates that all migrant workers and their families shall enjoy
equal treatment with nationals in respect of social security provided that
they fulfil the requirements provided for by the applicable legislation of the
state concerned and the applicable bilateral and multilateral treaties. The reference here to national law as well as bilateral and multilateral instruments
makes the application of this principle to irregular migrants rather a remote
prospect, although there is nothing preventing states of origin and employment from deciding to include irregular migrants, for example, within the
scope of bilateral social security agreements. In addition, Article 27(2) ICMW
contains an instruction to states parties to look into the possibility for reimbursing the social security contributions of migrant workers and their families, including irregular migrants:
Where the applicable legislation does not allow migrant workers and members of
their families a benefit, the States concerned shall examine the possibility of
reimbursing interested persons the amount of contributions made by them with
respect to that benefit on the basis of the treatment granted to nationals who are
in similar circumstances.

Professors Schoukens and Pieters contend that the equal treatment to be
maintained in the social security field is not between legal national workers
and irregular migrant workers, but between legal national workers and regular migrant workers and between irregular national workers employed in
the informal economy and irregular migrant workers.121 The travaux préparatoires relating to Article 27 ICMW shed little light on this question,
although it appears that the intention was to extend some social security
protection to irregular migrants, at least those benefits to which they have
contributed. However, this provision is weakly worded on the whole, indicated by the references to the applicable national legislation in both paragraphs, to bilateral and multilateral agreements in the former and by what is
in effect only a recommendation in the latter.122
With regard to the national approaches in the second part of the Exploratory
Report, while there is little explicit provision in the law, it is clear that in practice social security rights are granted to irregular migrants in a number of
countries, particularly in the form of emergency health care, which is
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discussed in more detail in Section 3.4 on health. The findings in the report
are rather different regarding access to social assistance. Some countries
deny irregular migrants all access to social assistance while one country
grants benefits to those irregular migrants tolerated for humanitarian reasons on similar terms to lawful residents. Most countries, however, grant
irregular migrants, including minors, access to some basic assistance, often
in the form of non-financial services or benefits in kind, such as food,
clothing and housing, through the discretion of local authorities. As far as
social insurance or contributory benefits are concerned, many countries do
not explicitly link access to these benefits with lawfully performed work
because employers are normally under an obligation to make social insurance contributions even if they employ irregular migrant workers. This principle applies to all contributory benefits in some countries with the
exception of unemployment insurance, whereas in others it is limited to
defined benefits such as those for work accidents and occupational diseases.123
The Exploratory Report discusses a number of recommendations, which
would advance the social protection of irregular migrants, while ensuring
that the legal approach closely follows the situation in practice. It takes the
view that extreme positions to this question are unhelpful. On the one hand,
a restrictive legislative framework denying social protection to irregular
migrants but supplemented by an informal approach affording irregular
migrants some protection in practice, is counter-productive because it risks
antagonising xenophobic tendencies among some sections of the general
population when they are informed officially that irregular migrants are
denied access to benefits but then learn that such benefits are being granted
in some instances.124 Moreover, this state of affairs leads to an unacceptable
degree of discretion being exercised by administrative authorities with the
result that it undermines important rule of law principles. In this regard, the
ad hoc working group observed that such a situation exists in Belgium
where services are provided “unofficially” (that is, not through the social
assistance offices), particularly medical care for which there is even a separate budget line providing payments to selected hospitals treating irregular
migrants. While this situation provides a pragmatic solution for the actors
involved (namely, public authorities, migrants and employers), the absence
of clarity is counter-productive. On the other hand, a more liberal approach
promising social protection to irregular migrants but which does not deliver
it in reality is equally inappropriate because such an approach also weakens
rule of law principles and serves to increase the frustrations of all migrants
(irregular and regular alike).125
The Exploratory Report’s recommendations are rooted in five framework principles with the purpose of gauging the degree of social protection that
should be provided to irregular migrant workers as human beings, de facto
residents and workers.126 The first principle is grounded in the basic premise
of international law that states have a sovereign right to regulate the admission and residence of non-nationals to and in their territories, although it
also recognises that there may well be categories of irregular migrants who
cannot be removed in practice and whose residence is tolerated by the
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authorities. Persons in these categories, therefore, should be entitled to social
protection, a position that is recognised in the Council of Europe’s
Convention on Social and Medical Assistance, which applies to persons who
are regularly in a country but working unlawfully until an expulsion order is
issued.127 The second principle relates to the equivalent sovereign right of
states to regulate employment in the country. The study contends that once
migrant workers are granted access to the labour market, the prohibition of
discrimination on the basis of nationality in respect of their work, including
social protection, is now a universally accepted standard and therefore, by
analogy, irregular migrants should not receive different treatment to
nationals employed in the informal economy. While this argument is defensible in the field of social protection, it is rather questionable in the context
of general working conditions, where the equal treatment of all persons,
regardless of nationality and residence status, is underscored by a number of
the general international human rights instruments and international labour
standards discussed in Section 3 above. Moreover, the principle that states
have the sovereign right to regulate employment within their territories is
challenged in many developed countries in the era of globalisation where, in
practice, economic labour market forces, employers and employment intermediaries or agents play a very important and influential role in matching
labour demand with supply in the context of an overall regulatory framework set by the state.128 The third principle espoused by the Exploratory
Report concerns the need to retain the intrinsic equilibrium of the social
insurance system. The essence of this approach is that:
… one cannot build a decent social protection system when major groups of
workers are only taken into account for paying in contributions, but never for
receiving any benefit; or when a group of workers would benefit from a system
without ever having to show financial solidarity with others.129

Consequently, irregular migrants should not be refused benefits if they have
paid contributions into the social insurance system or at least they should be
able to obtain reimbursement of contributions they have paid in, which is
recognised in Article 9(1) of the ILO Convention No. 143 and Article 27(2)
ICMW as discussed earlier.130 On the same basis, they should not be entitled
to such benefits if they have not contributed to the social insurance system.
The third and fourth principles are framed in the context of the discussion
in Section 3 above, which underscores that no person should be denied any
form of social protection regardless of their status in the country, as recognised by general international human rights standards, and that irregular
migrant workers constitute a particularly vulnerable segment of the population deserving of special attention in this field.
In light of these principles, the Exploratory Report advances a number of
practical recommendations for the social protection of irregular migrants,131
which are laid out below with additional commentary.
(i) As far as their basic human rights to health and social protection are concerned, irregular migrants (and in particular pregnant women and children)
should not be denied urgent or emergency medical treatment (see Section
3.4 below). This is also necessary from both the preventive and public health
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care perspectives. They should also be entitled to access basic social assistance available to the general population to alleviate poverty in the country
concerned. In order to counteract arguments that such assistance might
attract further irregular migration, the Exploratory Report qualifies this recommendation by stipulating that basic social assistance should not be available to those migrants who have been ordered to leave the country and who
are in a position to do so. One problem here concerns the level of social assistance to be provided. The report recognises that social assistance and welfare
benefits are often provided to facilitate and/or promote integration in society.
Given that irregular migrant workers often face the prospect of expulsion,
the Exploratory Report notes that a number of countries distinguish between
categories of irregular migrants in terms of the social assistance provided and
are more inclined to provide benefits in kind to certain groups.
While, on one level, such an approach can be commended because it does
not leave the migrants in a situation of destitution, it can also be argued that
the provision of benefits in kind makes it very difficult, if not impossible, for
this group of irregular migrants to develop relations with others in their surrounding community and thus risks constituting a disproportionate interference with their right to private life which is protected by Article 8 ECHR.132
In this regard, the ad hoc working group noted that in Belgium social assistance offices were initially providing refugees as well as irregular migrants
with social assistance benefits in cash. However, after information about the
availability of such assistance was circulated in certain central and eastern
European countries, the cash payments were withdrawn and only services
and assistance in kind, such as accommodation and food, were made available.
(ii) With regard to irregular migrant children, the Exploratory Report recommends that they must enjoy social and other protection on equal terms with
national children, this should also include a right to child benefits.
(iii) Where the competent administrative authorities find themselves under
a legal duty to denounce or report irregular migrants seeking their assistance
to the immigration service, the Exploratory Report contends that such policies are counter-productive since the strict application of such policies
would destroy any prospect of irregular migrants enjoying the right to basic
social protection in practice. The primary duty of such authorities should be
to promote preventive health care measures with a view to safeguarding
public health as well as the provision of basic social assistance to ensure the
survival of irregular migrants and others in dignified conditions, which are
very different objectives from those of internal ministries.
In addition to any legal duty to denounce irregular migrants, it is arguable
that the possibility of voluntary denunciation might have the same effect. As
noted in Section 3 above, there is a legal obligation on official institutions in
Germany to denounce the presence of irregular migrants, which is provided
in Article 76 of the Foreigners’ Law.133 There is no such duty to denounce in
the Netherlands, although the Linking Act excludes irregular migrants from
all benefits with the exception of access to emergency health care (in respect
of which there is also no duty to denounce). In Spain, a duty to denounce
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does not exist, although, as from 21 December 2003, public authorities are
under an obligation “to collaborate” by providing the Ministry of the Interior
with information about immigrants who are registered in several services
provided by such authorities. Similarly, in the United Kingdom, while there
is no duty to denounce, legislation permits the exchange of information
between such public authorities as the social security and tax (Inland
Revenue) offices as well as marriage registrars. Telephone hotlines have also
been set up in order to enable members of the public to report abuses but
their principal purpose is to apprehend lawfully resident persons, who have
restricted access to public funds,134 and not irregular migrants, who will not
normally approach public authorities.135 However, even if there is no duty to
denounce in a particular country, by seeking access to social benefits the
irregular migrant starts a relationship with the public authorities. For
example, the police become aware which housing estates are likely to
accommodate irregular migrants.
(iv) As far as irregular migrants in employment are concerned, the
Exploratory Report recommends their equal treatment in respect of social
protection with those nationals working in the informal economy. This principle is particularly important regarding compensation for work accidents,
whether payable through social security or by the employer, which is usually afforded to unregistered national workers. Moreover, the Exploratory
Report observes that there is no reason why such benefits cannot be
exported to the migrant worker’s country of origin in the event that they are
eventually removed there.
During the meeting of the ad hoc working group, the Secretariat underlined
the importance of access to accident compensation, given that most irregular
migrants are in employment and also frequently work in dangerous jobs. It
was also noted in this regard that many persons working lawfully often do
not complain about poor working conditions until their employment has finished and, in such cases, the traditional trade unions normally provide assistance. Those working in the informal economy, however, do not report such
conditions unless an accident occurs or the employer is subjected to a workplace inspection. Reporting poor working conditions and seeking compensation for an accident at work are also closely tied to the question of access to
the labour courts and whether irregular migrant workers can access such
courts in the country concerned. In this regard, it is argued in Section 3.6
below that fair working conditions should encompass the possibility of
claiming compensation for industrial accidents, access to the labour courts
and the right to fair wages (including the payment of unpaid wages).
(v) With regard to the rather atypical position of migrants who are staying
without authorisation in the country concerned but who are nonetheless
employed “lawfully” in the sense that they have been registered for social
security contributions without any checks having been carried out to see
whether they can reside or work in that country, the Exploratory Report recommends that the period during which contributions have been paid should
be recognised as a formal period of social insurance. Consequently, in the
event of such migrants facing expulsion from the country and if the benefits
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cannot be exported, these contributions should be reimbursed, preferably
before the actual removal from the territory takes place.
(vi) The Exploratory Report recommends that the periods during which contributions are made by a migrant while in an irregular situation should also
be recognised as formal periods for social insurance purposes in the event of
the migrant’s regularisation.
(vii) The final recommendation concerns the status of irregular migrants
whose stay or employment is tolerated in the country concerned. For
example, this situation may occur for humanitarian reasons when it is too
dangerous for migrants to return to their own country or if they are too ill to
travel. Here, the Exploratory Report calls for greater harmonisation at the
European level to avoid contradictory situations where such migrants are
considered to be in an irregular situation in some countries, though tolerated in practice, and where they are afforded a formal legal status elsewhere.
The above possibilities of irregular migrants accessing social security and
social protection presents a complex picture both in terms of the applicable
international and regional standards and current state practices. The
Exploratory Report illustrates these complexities very well. Moreover, as
already demonstrated, there is a clear overlap with other areas of social protection, such as health and fair working conditions. These are considered
separately in Sections 3.4 and 3.6 below. A further issue concerns the
prospect of regularisation for the irregular migrant concerned. If a migrant is
considered a potential candidate for regularisation then he or she will likely
qualify for more favourable social protection.
With the above proposals and issues in mind, the following minimum guarantees for irregular migrants in the field of social security and social protection can be advanced.
1. In accordance with general international human rights standards, no
person (nationals or migrants regardless of legal status) should be denied
access to a minimum level of social protection, which is usually defined in
terms of basic or emergency medical treatment and the provision of social
assistance to prevent destitution and to enable the person concerned to live
in dignity.
2. Because irregular migrants often work in dangerous jobs, accident compensation should also be available to them in accordance with international
labour standards and be on equal terms with national workers irrespective of
whether the employment concerned is formal or informal.
3. With regard to those irregular migrants who are in employment and
making contributions to the social insurance system, they should be entitled
to receive the resultant benefits or reimbursement of these contributions,
preferably before they are required to leave the country.
4. In the event of the regularisation of the migrant’s situation in the host
state, the period during which social security contributions were paid should
be recognised as the legally valid period for social insurance purposes.
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3.4. Health
General international human rights instruments provide for the right to
medical care without any distinction based on nationality or legal status. For
example, Article 12(1) ICESCR reads: “The States Parties to the present
Covenant recognise the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health”.136 In General Comment
No. 14 on the right to the highest attainable standard of health, under the
heading “specific legal obligations”, the ESC Committee underscores that
“[i]n particular, States are under the obligation to respect the right to health
by, inter alia, refraining from denying or limiting equal access for all persons,
including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventive, curative and palliative health services; abstaining from
enforcing discriminatory practices as a State policy...”.137 The reference to “preventive care” here is important because it underlines that the right to health
is a more holistic concept, which goes beyond the provision of mere medical
treatment. Indeed, in this regard, it has been asserted that “[t]he concept of
a right to health emphasizes the social and ethical aspects of health care and
health status. A rights approach to health issues must be based on fundamental human rights principles, particularly the dignity of persons and nondiscrimination”.138 Limited health provision disregards any notion of
preventive health care and cannot be cost-effective.139 Moreover, delays in
health provision to irregular migrants are particularly problematic in this
respect:
Any injury or illness that [occurs] in this socially marginalized population [of
irregular migrants] may be associated with a delay in access or health services
delivery or a refusal to access or provide required care. The result may be poorer
clinical outcome for the individual but also a greater risk of transmissible disease
for the host population or higher health services costs associated with a delay in
diagnosis and management.140

Moreover, the continued availability of medical treatment to irregular
migrants is arguably insufficient alone to satisfy their right to health in the
absence of other concomitant measures to safeguard their human dignity.
The ESC Committee draws attention to the inextricable connection between
the right to health and the enjoyment of human rights generally, especially
social rights.141 In particular, a right to health care is meaningless if irregular
migrants are not guaranteed a corresponding right to adequate housing.142
The problems experienced by hospitals when discharging patients who are
homeless and the potential risks to their recovery and health as a result of
an early discharge are self-evident. Clearly, this broader understanding of the
right to health is more in keeping with the health guarantee in the
ICESCR.143 Moreover, while Article 12 ICESCR itself does not identify, with
the exception of children, any specific vulnerable groups in need of special
health protection, the ESC Committee’s General Comment refers to the specific position of women, children, the elderly, disabled persons, and indigenous peoples.144 Universal human rights standards specifically aimed at
securing the rights of women and children explicitly sanction the adoption
of special measures in respect of the right to health.145 Consequently, it would
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be consistent with this protective framework to devote special attention to
the health concerns of irregular migrants falling within these vulnerable categories. Finally, while the right to health is an obligation to be realised progressively, as indeed is the case with most of the other social rights in the
ICESCR, the ESC Committee has emphasised that non-discrimination in this
field constitutes an immediate obligation for states parties and, furthermore,
that regressive measures are generally not permissible.146
With regard to those international instruments specifically concerned with
migrant workers, particular attention should be given to the UN convention
on migrant workers, which stipulates explicitly in Article 28 ICMW that
emergency medical treatment must be available to all migrant workers and
their families on equal terms with nationals and cannot be denied to those
in an irregular situation.147 While this provision is clearly an important addition to international human rights standards in this area, because of the
explicit recognition that irregular migrants should not be denied health care,
its emphasis on emergency medical treatment falls short of the more holistic
approach defined above which guarantees access to preventive care.148
As with other social rights, specific Council of Europe instruments protecting
migrant workers, including their health, are limited to those migrants from
contracting parties and lawfully resident in the territory of another contracting party. However, a recent decision of the European Committee of
Social Rights under the Additional Protocol to the European Social Charter
Providing for a System of Collective Complaints149 found that restrictions on
the access of the children of irregular migrants to health care were contrary
to the Charter despite the wording in the appendix that limits the personal
scope of the instrument to lawfully resident nationals of other contracting
parties.150 With a view to safeguarding the access of children and young persons to health care regardless of their status, the committee decided to interpret the first paragraph of the appendix to the Charter very restrictively:
29. [T]he Charter must be interpreted so as to give life and meaning to fundamental social rights. It follows inter alia that restrictions on rights are to be read
restrictively, i.e. understood in such a manner as to preserve intact the essence of
the right and to achieve the overall purpose of the Charter.
30. As concerns the present complaint, the Committee has to decide how the
restriction in the Appendix ought to be read given the primary purpose of the
Charter as defined above. The restriction attaches to a wide variety of social
rights in Articles 1-17 and impacts on them differently. In the circumstances of
this particular case, it treads on a right of fundamental importance to the individual since it is connected to the right to life itself and goes to the very dignity
of the human being. Furthermore, the restriction in this instance impacts
adversely on children who are exposed to the risk of no medical treatment.
31. Human dignity is the fundamental value and indeed the core of positive
European human rights law – whether under the European Social Charter or
under the European Convention on Human Rights and health care is a prerequisite for the preservation of human dignity.
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32. The Committee holds that legislation or practice which denies entitlement to
medical assistance to foreign nationals, within the territory of a State Party, even
if they are there illegally, is contrary to the Charter.151

While this is a controversial decision, as reflected by the fact that four committee members disagreed with the majority’s narrow interpretation of the
appendix to the (revised) Charter,152 the tenor of the decision accords with
the recognition in general international human rights law that the provision
of health care is a fundamental human right. The decision is also bound to
be significant in terms of the (revised) Charter’s future application.153
In certain circumstances, the denial of health care to irregular migrants may
also amount to an infringement of the right to be free from degrading and
inhuman treatment in Article 3 ECHR, although the threshold for breaching
this right is set very high, as is evident from the recent judgment of the
European Court of Human Rights in Pretty v. United Kingdom:
As regards the types of treatment which fall within the scope of Article 3..., the
Court’s case law refers to “ill-treatment” that attains a minimum level of severity
and involves actual bodily injury or intense physical or mental suffering. Where
treatment humiliates or debases an individual showing lack of respect for, or
diminishing, his or her human dignity or arouses feelings of fear, anguish or inferiority capable of breaking an individual’s moral and physical resistance, it may
be characterised as degrading and also fall within the prohibition of Article 3. The
suffering which flows from naturally occurring illness, physical or mental, may be
covered by Article 3, where it is, or risks being, exacerbated by treatment, whether
flowing from conditions of detention, expulsion or other measures, for which the
authorities can be held responsible.154

It has been argued on the basis of English case law addressing the denial of
state support to asylum seekers that this threshold may well be reached
where “irregular migrants cannot afford health care and do not benefit from
other sources of support”, and, consequently, “the state’s refusal to provide
free health care could engage Article 3 where the consequences for the irregular migrant’s health, dignity and/or feelings satisfy the level of severity set
out in Pretty ”.155 Migrants who are ill, including irregular migrants, may also
invoke Article 3 ECHR to prevent their expulsion to countries of origin or
third countries with inadequate health care facilities.156 However, the most
recent jurisprudence of the European Court of Human Rights suggests that
this principle will only apply exceptionally.157 According to the Strasbourg
case law, the rights to life (Article 2 ECHR) and to respect for family and private life (Article 8 ECHR) may also be engaged in those situations where the
state fails to afford effective access to health care for irregular migrants,
although, as with Article 3 ECHR, the threshold for infringement of the right
is set at a high level. In the former instance there must be “a real and immediate” threat to life, while in the latter case the determining question is
whether the person’s private life is infringed in terms of there being “sufficiently adverse effects on [his or her] physical and moral integrity”.158
The Exploratory Report by Professors Schoukens and Pieters, discussed above
in Section 3.3 on social security, concludes that in those Council of Europe
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member states submitting responses to the questionnaire “the bottom line
with regard to access to social benefits for illegal migrant workers seems to
be emergency health care”.159 However, there is no uniform definition of what
is to be understood by “urgent or emergency health care” and there are
differences in the way access to health care is guaranteed.160
With regard to the absence of a uniform understanding of the concept of
urgent or emergency health care, the ad hoc working group noted that this
concept is defined more broadly in Belgium and the Netherlands, while in
Germany a narrower definition is applied. The Exploratory Report also refers
to the positive development in a number of countries where a strict notion
of emergency or urgent health care (namely. “essential treatment, which
cannot be reasonably delayed until the patient returns to [his or her] home
country”)161 is being replaced by a more flexible notion of “necessary care”,
which would enable treatment, such as regular follow-ups with the doctor
and vaccinations, to be considered as part of the concept of urgent care.
Furthermore, preventive care in the sense of protecting public health is also
increasingly considered as included in this notion.162 The Exploratory Report
refers expressly to the Italian immigration law, which lists a number of relatively broad circumstances where access to the national health care system
is guaranteed for persons without a residence permit.163
Both the ad hoc working group and the Exploratory Report identify different
ways in which access to health care for irregular migrants is guaranteed.
These range from general to more qualified access. In the UK, the rules are
silent on whether irregular migrants can access health care. The basic legislation allows the National Health Service (NHS) to be applied to anyone ordinarily resident within the country and questions of nationality, the payment
of taxes or national insurance contributions are irrelevant for the purposes
of health care provision. However, ordinary residence is defined restrictively
to effectively exclude unlawful residence and therefore irregular migrants
can only access free “essential” medical treatment if they are classed as overseas visitors. It is possible to recover some hospital expenses from overseas
visitors and they are also required to pay for medical prescriptions. As far as
non-urgent treatment is concerned, General Practitioners (GPs) possess a
broad discretion as to whether to accept patients. They are encouraged to
register a person as a private patient if it can be determined that he or she
entered the country with the sole purpose of obtaining free treatment. It has
been argued that the uncertainty of the rules in the UK on access to health
care for irregular migrants makes its availability difficult in practice.164 In
France, health care is in principle supposed to be available to everyone irrespective of nationality or legal status. However, since 1999, this universal
provision (Couverture maladie universelle (CMU)) has been conditional upon
stable and regular residence with the result that irregular migrants are
excluded from its scope. However, free access to health care for irregular
migrants is maintained by the Aide médicale de l’Etat (AME), which provides
free hospital treatment for an initial period of one year. After three years residence, irregular migrants also become eligible for other treatment, which
includes consultation with GPs.165 While the explicit recognition in French
law that irregular migrants have a right to health care is to be welcomed, this
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approach has also been criticised because it stigmatises irregular migrants by
separating them out from other beneficiaries of health care and because of
the practical obstacles identified in securing treatment under the scheme.
These obstacles include insufficient financial resources, complex bureaucratic procedures, language difficulties and the shortage of interpreters, the
evidence required to prove residence and the failure to promote migrants’
awareness of the availability of health care.166 Irregular migrants’ access to
health care in France under the AME will be restricted further if reforms
requiring beneficiaries of the scheme to contribute to the costs of their care
are implemented.167 Both the Czech Republic and Switzerland require resident migrant workers to take out public health insurance, but they do not
link this insurance to lawful residence or employment authorisation in the
country. Consequently, irregular migrants can in theory enjoy the benefits of
full health care, although in practice few are likely to register because of the
unwillingness to disclose their identity or the lack of sufficient means to pay
for the health insurance. Nevertheless, both countries guarantee emergency
medical treatment to irregular migrants and the competent local authorities
cover the costs.168 In Greece, emergency health care is also available to all
migrants regardless of legal status. In the Netherlands, irregular migrants can
access necessary medical care but only if the requisite financial conditions
are present. In this regard, “linking funds” have been established to assist
GPs in providing treatment to irregular migrants. Dutch hospitals may also
“write off” unpaid bills for which they can be refunded. In this way, therefore,
the costs expended in treating irregular migrants can be reimbursed,
although such an approach is very different to the transparent provision of
health care from collective funds. In Belgium, the Social Welfare Centre provides funds to hospitals for the treatment of irregular migrants, although not
all hospitals are willing to co-operate with the authorities. According to the
Exploratory Report, the position seems rather restrictive in Portugal, Sweden
and Turkey, where subsidised care is generally unavailable to irregular
migrants if they are not covered by the social protection system and patients
are therefore required to refund the costs. However, Turkey is considering
revisions to its law to provide some basic care for irregular migrants whereas
no charges are forthcoming in Portugal when medical treatment is considered necessary to safeguard public health.169
These examples illustrate that despite the general availability of necessary or
urgent medical treatment to irregular migrants in principle, problems exist in
accessing such treatment in practice. Another particular practical problem
referred to above in relation to France and identified by the ad hoc working
group, concerns the lack of information about the availability of such health
care, both for irregular migrants and those responsible for its provision. For
example, in Belgium, hospitals often do not know how to deal with migrants
generally (both lawfully resident and irregular migrants) and the government
is not always forthcoming with the necessary information. Moreover, GPs
will frequently refuse to treat irregular migrants and refer them to a specific
hospital where such treatment is normally available thus delaying access to
important treatment in practice. In Belgium, this problem is also compounded by cumbersome bureaucratic procedures. Other practical problems
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exist in Germany where carriers’ liability applies to ambulances with the
result that they have to pay for transporting uninsured persons.170
In arguing for equal treatment between nationals and migrants in respect of
health care provision, it should also be underlined that in some countries,
such as Belgium and Germany, access to comprehensive health care services
is not necessarily available to all citizens, which is the position, for example,
with self-employed persons. Furthermore, lawfully resident and employed
migrants do not always have full access to health care provision where
no co-ordination treaty is applicable or even in those cases where a coordination agreement is applied.171
The following recommendations can be advanced regarding the degree to
which irregular migrants should be able to access health rights.
1. In keeping with the earlier recommendation concerning social security,
the provision of urgent or emergency medical treatment to irregular
migrants is the minimum requirement and states should take measures to
ensure that this right is recognised formally in their laws, to eliminate the
practical obstacles to its enjoyment by irregular migrants, and to provide
information about its availability.
2. States should nonetheless strive to provide holistic health care to irregular
migrants, including preventive treatment, in conformity with the broader
understanding of the right to health in the ICESCR. Moreover, certain vulnerable groups of irregular migrants, such as children, disabled persons,
pregnant women and the elderly, should be granted health care on equal
terms with comparable national groups.

3.5. Social and welfare services
The provision of (personal) social and welfare services to irregular migrants
is not covered by the Exploratory Report prepared for the CS-CO, although
these services are clearly important in filling in gaps in social provision. They
were discussed by the ad hoc working group and include care services for
particularly vulnerable groups, such as disabled persons and juveniles, and
the provision of specific cross-sectoral services in the housing, social assistance and health areas.
In the UK, local authorities provide services to persons deemed to be vulnerable. These services have evolved on the basis of an assessment of the
needs of the individual. However, such services have been gradually
removed from migrants generally. When access to social security benefits
was taken away from certain groups of asylum seekers in the mid-1990s,
they were still able to receive social services by virtue of the National
Assistance Act 1948, which imposed obligations on local authorities to provide assistance to persons in need. However, national assistance has since
been removed from all persons “subject to immigration control”172 and a separate support system has been established for asylum seekers under the auspices of the National Asylum Support Service (NASS). Access to NASS has
now been removed by s. 55 of the 2002 Act in respect of those asylum
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seekers who are deemed not to have lodged a claim within a reasonable
period of time after arriving in the UK,173 although families with dependent
children under 18 and unaccompanied asylum-seeking children are exempt
from this provision by virtue of the legislation providing for the welfare of
the child.174 However, as far as rejected asylum seekers with dependent children are concerned, the most recent legislation enables the Secretary of State
to remove asylum support from those he or she certifies have failed, without
reasonable excuse, to take reasonable steps to leave the UK voluntarily,
although such persons may still qualify for support provided by local authorities.175 In the Netherlands, access to social services has not been removed by
the Linking Act and remains an option of “last resort” for irregular migrants.
While NGOs also provide social services to irregular migrants, it is strongly
arguable that NGOs can only supplement government provision rather than
replace it altogether.176 The ad hoc working group noted that NGOs are frequently required to operate on a contradictory basis and an ambiguous relationship thus exists between governments and NGOs. Governments are
willing to praise NGOs for undertaking these activities, but NGOs are also
criminalised for providing assistance to irregular migrants. The problems
with criminalisation and the existence of a duty to denounce irregular
migrants have already been referred to in Sections 3 and 3.3 above.
Moreover, it is often unclear whether the relevant provisions apply to social
or humanitarian assistance. In Germany, where a duty to denounce is also in
place, there used to be a tendency to ignore or tolerate the assistance provided to irregular or undocumented migrants, although recently there have
been an increasing number of cases, particularly involving ministers of religion who provide “church asylum”.177 While many of these cases are resolved
before trial, the mere possibility that prosecution in such circumstances is
possible, acts as a deterrent to those who might be contemplating the provision of assistance to irregular migrants in need. In France, the law only
exempts family members of irregular migrants from prosecution. The criminalisation provisions have been used against other persons who provided
accommodation to irregular migrants, a controversial measure in a number
of high-profile cases which led to many protests.178 In contrast, Article 77 of
the Belgian Foreigners’ Law permits the provision of assistance to irregular
migrants for humanitarian reasons, although the notion of “humanitarian
reasons” has been defined restrictively.179 EU law criminalising the facilitation
of irregular migration also leaves it to the discretion of member states
whether to include a “humanitarian defence” in the offence of intentionally
facilitating the entry of irregular migrants.180 While legislation criminalising
the provision of assistance to irregular migrants does not necessarily discourage NGOs from undertaking activities in this area, it can lead to further
practical problems. For example, NGOs may experience difficulties in
obtaining funds for their activities with the result that it becomes difficult to
“professionalise” the organisations concerned. Moreover, the threat of criminalisation can result in the creation of a “shadow network of helpers”, which
should be discouraged. NGOs providing help to irregular migrants are less
prepared to operate in a transparent manner and consequently risk
becoming involved in other “illegal” activities, which, according to PICUM,
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has been the case for some NGOs in Germany. This is also problematic from
the standpoint of social security provision because if NGOs become
“employers” by providing jobs for irregular migrants, they are also liable for
the payment of minimum wages and social security contributions.
Where the provision of social services does not fall within the traditional
meaning of social security discussed in Section 3.3 above, or is supplementary to other social benefits, the following recommendations can be
advanced with a view to ensuring that irregular migrants, particularly those
who are especially vulnerable, are not denied access to such services.
1. States are in the best position given their possession of more extensive
resources to provide social and welfare services to all those in need of such
services within their jurisdiction, including irregular migrants. The responsibility for the provision of these services in practice should not fall wholly on
civil society actors and NGOs.
2. Where NGOs provide social and welfare services to irregular migrants, a
significant obstacle to their enjoyment are national provisions that criminalise the provision of this assistance. It is essential therefore that no criminal sanctions are imposed on charitable or non-profit organisations
providing social and welfare assistance to vulnerable groups of irregular
migrants.

3.6. Fair employment conditions
In general, the relevant international human rights instruments provide for
the principle of equal treatment in respect of fair employment conditions
between nationals and non-nationals irrespective of legal status.181 This position is supported by ILO international labour standards, which generally do
not distinguish between workers for reasons of their nationality or residence
status, the UN convention on migrant workers, which provides for equal
treatment between irregular migrant workers and national workers in
respect of a whole range of employment-related rights,182 and the advisory
opinion of the Inter-American Court of Human Rights discussed in Section 3
above.
According to PICUM, the four most important aspects of fair employment
conditions for irregular migrants relate to the following rights: right to a fair
wage; right to compensation for work accidents; the right to defend these
rights in the labour courts of the country of employment; and the right to
organise. The importance of providing compensation or social benefits in
respect of work accidents to irregular migrant workers on an equal basis with
nationals, notwithstanding the absence of social insurance contributions on
the part of the former, was emphasised in Section 3.3 above on social security. But it should be underlined that work accidents may be avoided altogether or minimised considerably if migrants are given proper training,
which is often neglected in respect of those undertaking temporary jobs.
Such training should also include information on their rights in the workplace.183
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While most countries’ laws do not contain any explicit distinctions between
regular and irregular migrants in respect of conditions in the workplace,184
restrictions exist with regard to trade union rights. While such restrictions
might well fall, under certain circumstances, within the permissible limitations on such rights foreseen in Article 16 ECHR, which stipulates bluntly
that “[n]othing in Articles 10 [freedom of expression], 11 [freedom of
assembly and association] and 14 [prohibition of discrimination] shall be
regarded as preventing the High Contracting Parties from imposing restrictions on the political activity of aliens”, it should be recalled that the
European Court of Human Rights has interpreted this provision restrictively.185 Moreover, Article 16 ECHR remains controversial vis-à-vis the
expansive protection afforded by international labour standards and more
general human rights instruments. In March 2001, the Spanish Foreigners’
Law was the subject of a complaint to the ILO Supervisory Committee on
Freedom of Association,186 which draws its mandate from the ILO
Constitution. As noted in Section 3 above, in Spain irregular migrants may
access basic social rights, but only if they register with their local municipality. The committee concluded that the Spanish Foreigners’ Law, which
restricted migrants’ trade union rights by making their exercise dependent
on authorisation of their presence or status in Spain, was not in conformity
with the broad scope of Article 2 of the ILO Convention No. 87 on Freedom
of Association and Protection of the Right to Organize.187 The committee
stated that Article 2 covers all workers with the only permissible exceptions
relating to the army and the police.188 While the opinion of this committee is
of less weight than that of the ILO Committee of Experts on the Application
of Conventions and Recommendations, which is the principal ILO body
responsible for supervising states parties’ implementation of ratified conventions, including Convention No. 87, and the rulings of the European Court of
Human Rights, which are binding on Council of Europe member states, the
explicit recognition that trade union rights are also applicable to workers in
an unauthorised situation should be welcomed and is indeed in conformity
with the Advisory Opinion of the Inter-American Court of Human Rights on
the legal status and rights of undocumented migrants discussed above.
The role of trade unions with regard to encouraging irregular migrants to
take action to safeguard their access to minimum rights and the provision of
assistance and representation in this connection is particularly important.
While trade unions used to be very protective of national workers and considered the presence of irregular migrants in the workplace to be a threat to
the interests of the former, today they recognise that the exploitation of
irregular migrants undercuts the position of all workers, both nationals and
lawfully resident migrants. It is not uncommon for trade unions in some
Council of Europe member states to support the organisation of irregular
migrant workers. A good example is the organising activity undertaken by
the Swiss construction workers trade union (Syndicat Industrie et Bâtiment
(SIB)). The statute of the trade union now includes an explicit provision stipulating that all workers have the right to organise regardless of status. The
trade union supported irregular migrant workers in the formation of their
own union (Collectif des travailleurs sans statut légal) and then invited them
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to affiliate with the main trade union for a very low monthly fee. The union
also assists irregular migrants by making a number of official office hours
available to them and defends their rights in the labour courts on the basis
of a power of attorney with the result that irregular migrants are not required
to appear in court themselves and thus avoid the risk of expulsion. The
union has also submitted demands to public authorities for the collective
regularisation of irregular migrants who are in employment.189 Similar advice
and legal support activities on behalf of irregular migrant workers are undertaken by one of the largest Dutch trade unions, Federatie Nederlandse
Vakbeweging (FNV).190
Given this unequivocal position supporting equal treatment between irregular migrants, nationals and lawfully resident migrants in respect of rights in
the workplace, it is particularly disconcerting, as noted in Section 2.5 above,
that a number of EU Association Agreements with significant migrantsending countries explicitly exclude irregular migrant workers from aspects
of this protection.
Clearly, the application of the principle of equal treatment in respect of fair
employment conditions prevents employers from taking advantage of the
unauthorised situation of irregular migrants by avoiding their responsibilities,191 for example the non-payment of wages. Indeed, many countries apply
this principle in their laws. While the Dutch Linking Act denies such benefits to irregular migrants, they may still bring a civil action against the individual employer. In the UK, however, the situation remains problematic
because it is not possible to bring civil action on the basis of an illegal
employment contract, although it has been observed that the illegality of a
contract has not precluded the application of anti-discrimination law.192
Moreover, even in those countries where irregular migrants are able to start
such actions, they are less likely to do so in practice given that this would
identify them to the authorities and would thus increase the risk of their
expulsion or removal from the country concerned.
The possibility of irregular migrants defending their rights in the labour courts
of the country of employment is also closely tied with access to legal aid, the
denial of which can constitute a major obstacle to the enjoyment and exercise
of their rights generally. In the Netherlands, for example, the Linking Act does
not apply to legal aid because of the protection provided by Article 6 ECHR. In
Greece, however, legal aid is provided only to migrants lawfully resident in the
EU. The Greek National Commission for Human Rights opposed the original
bill, introduced into Parliament by the Ministry of Justice, on the grounds that
it is contrary to European human rights standards.193
Ensuring fair employment conditions for irregular migrants means adherence to and implementation of the following principles.
1. Irregular migrant workers as workers should not be denied the right to fair
employment conditions, as reflected in rights to a fair wage, compensation
for work accidents, access to the labour courts of the country of employment, and the right to organise. The application of these rights to all workers
without distinction of any kind is clearly supported by international human
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rights law and international labour standards. Therefore, any formal legal
obstacles preventing migrant workers from claiming unpaid wages, work
accident compensation or from accessing the labour courts because of the
illegality of the employer-employee contractual relationship should be
removed in the countries concerned.
2. States should also refrain from creating or omitting to remove practical
obstacles that make it very difficult for irregular migrants to enjoy these
rights. Given that the detection of poor employment conditions as well as
exploitative employers is also in the interest of states in the context of combating the informal labour market, legal challenges by irregular migrants
against their employers should be facilitated by the provision of legal aid and
without exposing them to the risk of expulsion for bringing such actions.
3. Trade unions have an important role to play in including irregular migrant
workers in their membership structures and assisting them to organise
themselves in the protection of their interests, and trade unions should facilitate such activities and recognise them as part of their core work.

3.7. Residence rights and regularisation
Clearly, the regularisation of irregular migrants can complement labour
migration management policies. As noted in Section 3.1 above, the prospect
of regularisation also facilitates the access of irregular migrants to minimum
rights and social protection. The Council of Europe is in a very good position
to establish basic principles or rules on regularisation schemes, which are
presently lacking, in consultation with its member states, civil society representatives, including the social partners, regional and local authorities and
NGOs. While it would be difficult to argue for a European-wide approach to
regularisation, there is arguably nothing to prevent governments adopting
national schemes.194 However, the ad hoc working group identified a number
of problems with national approaches to regularisation. Firstly, national regularisation projects frequently lead to different outcomes for the irregular
migrants concerned. For example, the recent regularisation process in
Portugal, aimed largely at Moldavian and Ukrainian irregular migrants, was
problematic because migrants lost the tolerated status as soon as they left
the country. It is therefore necessary to avoid situations where migrants
move between irregular and regularised statuses. Secondly, it should be
remembered that regularisations may have different purposes. While some
are conducted to assist individual migrants with a view to avoiding their
marginalisation and strengthening social cohesion in the country concerned,
others are often used strategically by governments to ensure a flexible
supply of labour and for public order reasons.
Should a right of residence or “a right to stay” be afforded to irregular
migrants, particularly those who have resided in a country for a considerable
period of time? For example, in the UK, irregular migrants are effectively
afforded an individual right to regularisation if they can demonstrate to the
immigration authorities that they have resided in the country continuously
for a period of fourteen years.195 In Belgium, the Foreigners’ Law also provides
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for “permanent regularisation” for humanitarian reasons, which is applied
with discretion by the authorities. The ILO has argued in favour of “a right
to earned adjustment” for those irregular migrant workers who cannot be
removed and who have demonstrated that they have a prospect of settling
successfully in the country concerned:
Countries would be better off regularizing the status of workers whom they
cannot send back home. This benefits not only the migrants but the country as
a whole. In this connection, a principle that seems to have wide implicit resonance in the regularization policies of many countries is that of earned adjustment. Migrant workers with irregular status may be said to earn a right to legal
status if they meet certain minimum conditions: they must be gainfully
employed, they must not have violated any laws other than those relating to
illegal or clandestine entry, and they must have made an effort to integrate by
(for example) learning the local language.196

However, “permanent regularisation” also raises a number of difficult issues.
Firstly, what rules should apply in respect of the social protection of those
irregular migrants who have been regularised, particularly in respect of the
provision of long-term social security benefits? Should such protection cover
the period (often years) spent as an irregular migrant? While contributions
paid during this period of irregularity should be recognised for social insurance purposes, as noted in Section 3.3 above, it would be difficult to consider
such a period in terms of regular employment for other purposes. Secondly,
persons often drift in and out of regularisation, which is particularly the case
in those southern European countries that have undertaken relatively frequent regularisation programmes, which have been mainly triggered by the
need to fill labour shortages. Consequently, it is important to distinguish
between regularisation of the work situation and permanent regularisation
measures relating to residence. PICUM has identified a number of equitable
regularisation standards, which might serve as useful guidance for action in
this area. For example, regularisation schemes should be devised in collaboration with all interested parties, such as trade unions and NGOs; regularisation procedures should not be arbitrary in application; irregular migrants
who have lodged a claim should not be at risk of expulsion during the procedure; employment and the provision of social benefits should be available
to claimants; the application should be considered by an independent body
rather than the competent ministry; and the law should provide a remedy to
migrants whose applications have been rejected under the procedures.197
The following recommendations can be advanced in respect of regularisation
and residence rights.
1. States should consider the possibility of regularising irregular migrants,
particularly those who cannot be removed from their territory for legal or
practical reasons as well as those who have resided in the country for a considerable period of time. Particular attention should be devoted to the regularisation of those irregular migrants who are in a stable employment
situation with a view to discouraging employers and labour intermediaries
from gaining unfairly from their irregular labour and in the overall context
of combating the informal work economy.
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2. Regularisation procedures should be conducted in accordance with equitable standards, which comply with basic rule of law safeguards.
3. Regularisation should provide a secure residence status for the migrant
and situations where migrants drift in and out of legal status should be
avoided.
4. European-wide regularisation measures should not be contemplated with
a view to restricting regularisation overall but in the context of recognising
that regularisation can be a valuable tool in facilitating social cohesion, particularly in countries with a significant population of irregular migrants.
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Notes
45. At its meeting in December 2003, the ad hoc working group noted the
work of other organisations in this field. The Platform for International
Cooperation on Undocumented Migrants (PICUM) has drawn up a list of
priority areas based on the experiences of PICUM’s members. These
areas concern rights to shelter, health care, education for minors and the
right to fair working conditions. PICUM has assessed the position of
irregular migrants in a number of European countries (to date: Austria,
Belgium, Denmark, France, Germany, Italy, the Netherlands, Spain,
Sweden and the UK) on the basis of in-depth interviews with representatives of grass-roots organisations and researchers with reference to nine
basic social rights as part of an ongoing project entitled the Book of
Solidarity, Vols 1-3.
46. Article 2(1) UDHR:
“Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.”
47. UNGA Res. 40/144 of 13 December 1985, Appendix [hereinafter UN
Declaration on the Human Rights of Non-Nationals],
48. Ibid., Article 8. The rights listed in Articles 8(1)(a)-(c) are:
“the right to safe and healthy working conditions, to fair wages and
equal remuneration for work of equal value without distinction of any
kind, in particular, women being guaranteed conditions of work not
inferior to those enjoyed by men, with equal pay for equal work”;
“the right to join trade unions and other organisations or associations
of their choice and to participate in their activities”; and
“the right to health protection, medical care, social security, social services, education, rest and leisure, provided that [non-nationals] fulfil
the requirements under the relevant regulations for participation and
that undue strain is not placed on the resources of the State”.
49. The rights of non-citizens, note 13 above, p. 2 (executive summary).
50. Ibid., p. 2 (executive summary) and p. 5, paragraph 7.
51. Report of the World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, Durban, 31 August-8 September
2001, UN Doc. A/CONF.189/12 (25 January 2002), Programme of Action,
paragraph 27.
52. Ibid., paragraph 30(g), which urges states:
“to take all possible measures to promote the full enjoyment by all
migrants of all human rights, including those related to fair wages and
equal remuneration for work of equal value without distinction of any
kind, and to the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond their control, social security, including social
insurance, access to education, health care, social services...”.
53. See also Da Lomba, 2004, p. 365.
54. International Covenant on Economic, Social and Cultural Rights,
16 December 1966, 993 UNTS 3 [hereinafter ICESCR] (entered into force
3 January 1976; ratified by 151 states).
55. However, Article 2(3) ICESCR stipulates that:
“[d]eveloping countries, with due regard to human rights and their
national economy, may determine to what extent they would
guarantee the economic rights recognized in the present Covenant to
non-nationals”.
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56. UN, ESCOR, ESC Committee, 32nd Session, Concluding Observations of
the Committee on Economic, Social and Cultural Rights: Spain, UN Doc.
E/C.12/1/Add.99 (7 June 2004), paragraph 7.
57. Ibid., paragraph 24. See also UN, ESCOR, ESC Committee, 32nd Session,
Concluding Observations of the Committee on Economic, Social and
Cultural Rights: Greece, UN Doc. E/C.12/1/Add.97 (7 June 2004), paragraph 15: “The Committee is concerned that low income persons, the
Roma, and documented and undocumented immigrants and their families may not have access to social services.”
58. UN, ESCOR, ESC Committee, 5th Session, General Comment 3, The Nature
of States Parties Obligations (Art. 2, paragraph 1 of the Covenant), UN Doc.
E/1991/23 (1991), paragraph 2:
“[T]he Committee is of the view that a minimum core obligation to
ensure the satisfaction of, at the very least, minimum essential levels
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favourable conditions of work...”
182. Article 25 ICMW (conditions of work – for example, working time, rest
periods, holidays with pay, health and safety, protection from termination of the employment relationship; terms of employment – for
example, minimum working age, restrictions on home work) and Article
26 ICMW (to join and take part in trade unions). While there is no
explicit right to form trade unions in Article 26 ICMW, the right to form
and join trade unions in general international human rights instruments, such as Article 22(1) ICCPR and Article 8(1)(a) ICESCR, applies
to “everyone” without any reference to legal status.
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183. Cf. presentation by G. Saliba of the Spanish Trade Union Comisiones
Obreras (CCOO) at the Dialogue on Employment and Sustainability,
World Congress on Human Movements and Immigration: A Challenge
for the 21st Century, Barcelona, 2-5 September 2004.
184. For example, in Greek labour case law, the enjoyment of certain conditions of work, such as holidays with pay and compensation for termination of the employment relationship, does not depend on the legal
status of migrant workers.
185. Piermont v. France (1995) 20 EHRR 301. In Piermont, a German MEP
was expelled from French Polynesia for participating in peaceful
protests supporting independence for the colony and opposing the
holding of nuclear tests in the area. The Court ruled that the right to
freedom of expression in Article 10(1) ECHR had been violated and
interpreted the terms “aliens” in Article 16 ECHR restrictively by concluding that this provision could not be used against the applicant
because she was an EU national and a Member of the European
Parliament in which persons living in overseas territories could also participate through elections. Ibid., paragraph 64.
186. See Case No. 2121 (23 March 2001): Complaint by the General Union of
Workers of Spain (UGT) – Denial of the right to organize and strike,
freedom of assembly and association, the right to demonstrate and collective bargaining rights to “irregular” foreign workers (regarding the
alleged violation of ILO Convention No. 87 of 1948 on Freedom of
Association and Collective Bargaining). ILO, Committee on Freedom of
Association, Report No. 327, Vol. LXXXV, 2002, Series B, No. 1, paragraph
561 (also available from http://webfusion.ilo.org/public/db/standards/
normes/libsynd /index.cfm?hdroff=1).
187. Article 2 of Convention No. 87 is unequivocal: “Workers and employers,
without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organization concerned, to join organizations of their own choosing without previous authorization”. Emphasis
added.
188. Ibid., Article 9. The committee, note 186 above, paragraph 562, invited
the ILO Governing Body to recommend that the Spanish Government
“as concerns the legislation in cause, to take into account the terms of
Article 2 of Convention No. 87 according to which workers, without distinction whatsoever, have the right to join organizations of their own
choosing”.
189. Presentation by Murad Akincilar (SIB representative from the Geneva
section) to the workshop on “Protecting Migrant Workers’ Rights
through Non-governmental Action”. Metropolis Conference on
Migration Management: International, National and Local Answers,
University of Geneva, 27 September-1 October 2004. The representative
noted that there were 12 000 workers in an undocumented situation in
Geneva alone.
190. PICUM, Book of Solidarity, Vol. 1, p. 60.
191. See in particular Article 25(3) ICMW: “States Parties shall take all appropriate measures to ensure that migrant workers are not deprived of any
rights derived from [the equality of treatment] principle by reason of
any irregularity in their stay or employment. In particular, employers
shall not be relieved of any legal or contractual obligations, nor shall their
obligations be limited in any manner by reason of such irregularity.”
Emphasis added.
192. Bell, 2004, p. 357.
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193. Hellenic Republic, National Commission for Human Rights, Report
2003. Summary in English (February 2004), p. 22 with reference to the
Bill regarding the provision of legal aid to persons with low income (30
October 2003). See now Law 3226/2004. This summary is available from
http://www.nchr.gr/downloads/NCHR%202004%20OFFPRINT.doc.
194. In this regard, see ILO Convention No. 143, Article 9(4): “Nothing in this
Convention shall prevent Members from giving persons who are illegally residing or working within the country the right to stay and to
take up legal employment.” However, the opposite emphasis is found in
Article 35 ICMW: “Nothing in [Part III] of the Convention shall be interpreted as implying the regularization of the situation of migrant
workers or members of their families who are non-documented or in an
irregular situation or any right to such regularization of their situation…”
In its June 2004 Study on the links between legal and illegal migration
(COM (2004) 410, 4 June 2004), p. 17, the European Commission indicated a possible move towards a more uniform approach to regularisation at the EU level. The Commission suggested that member states
contemplating a significant regularisation exercise could notify other
member states and consult on the details of the proposed measures
with a view to preventing the adverse effects of such measures across
the EU that are arguably exacerbated by the abolition of internal borders in those countries participating in the Schengen zone.
195. See Immigration Directorates’ Instructions, c.18 (The Long Residence
Concession) (September 2004), available from the Immigration and
Nationality Department’s website at http://www.ind.homeoffice.gov.uk/
ind/en/home/laws___policy/policy_instructions/table_of_contents/
chapter_18_-_the_long.html.
196. International Labour Conference, 92nd Session, 2004, Report VI,
Towards a fair deal for migrant workers in the global economy (Geneva:
International Labour Office, 2004), p. 120, paragraph 399.
197. See the standpoint on regularisation, available from PICUM’s website at
http://www.picum.org/ (Information and Documentation).
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Conclusion
This study has analysed the international and regional legal rules of relevance governing irregular migrants’ access to minimum social rights. Some
of these rights, such as those concerning the provision of education and
health care, are clearer in their application to irregular migrants while others,
such as social security and housing, raise more complex issues. To varying
degrees, however, national laws in member states make access to many of
these rights very difficult if not impossible. Moreover, even where such
access is not prohibited by the law and should be available, the very illegality
of the migrants’ stay creates further legal and practical obstacles to the
enjoyment of these rights.
During the deliberations of the ad hoc working group on irregular migrants
in December 2003, it was observed that arguments based on social cohesion
and solidarity are politically less persuasive today in promoting migrants’
human rights in the context of a weakened welfare state. While arguments
promoting the protection of human rights relating to welfare, social security
and housing generally are becoming less attractive to politicians, the issue of
human rights is acquiring a new salience in the context of the process of
globalisation. Migration is an important feature of globalisation and, as noted
in Section 2.3 above, the migration-development nexus has recently been
underlined in research commissioned by the IOM and the World Bank (particularly in respect of the transfer of migrant savings or remittances).198 Given
the growing importance of this dimension of migration, it is necessary to
consider the question of irregular migrants’ access to minimum rights in
developed countries of employment in the broader context of North-South
relations. As one commentator has pertinently argued:
Policies of exclusion from basic social rights rest upon and convey the idea that
irregular migrants themselves are primarily responsible for their precarious situation. Such policies tend to overlook national and international macro-economic
factors that give rise to irregular migration such as demand for a cheap and flexible workforce within “black markets” of host countries combined with extreme
poverty in countries of origin.199

This broader context in which irregular migration takes place must not be
ignored in seeking the difficult solutions required to ensure that Council of
Europe member states provide access to minimum social rights for this
vulnerable group of persons.
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Notes
198. See respectively The Migration-Development Nexus, note 27 above; and
D. Ellerman, Policy Research on Migration and Development, Policy
Research Working Paper WPS 3117 (The World Bank, August 2003) and
R.H. Adams, Jr., International Migration, Remittances and the Brain
Drain: A Study of 24 Labor-Exporting Countries, Policy Research
Working Paper WPS 3069 (The World Bank, June 2003).
199. Da Lomba, 2004, p. 365.
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Appendix 1 – Recommendations
Housing
1. Housing provision should not be denied to irregular migrants on the
grounds of their unauthorised status, particularly given the importance of
the right to adequate housing for the enjoyment of other civil, political, economic and social rights.
2. While states might be justified in denying long-term housing provision to
those irregular migrants who can be removed from the country or rejected
asylum seekers who have exhausted their rights of appeal, such migrants
must nevertheless be afforded a minimum level of housing assistance commensurate with conditions of human dignity. The provision of assistance in
such circumstances should not be interpreted in a way that is tantamount to
the detention of irregular migrants.

Education
1. The children of irregular migrants must not be denied access to education
in Council of Europe member states, both in law and administrative practice.
While international legal standards provide that access to primary education
should be free of charge to all children, given the existence of compulsory
schooling requirements in member states, free access to secondary schooling
for all children, including those of lawfully resident and irregular migrants,
should also be secured in law and practice.
2. Given that access to education is considered a universal right irrespective
of legal status, this right should also include formal recognition of this education. Irregular migrant children should therefore be able to obtain certificates in the host country indicating the level to which they have completed
their education.
3. Migrant children, including those of irregular migrants, should be entitled
to intercultural education, particularly language classes, which assist their
participation and integration in the host society and their reintegration in
the event that they return to their country of origin.
4. Education and its recognition are important factors to be taken into
account in the context of the return of migrant children to their countries of
origin, whether return occurs through the operation of readmission agreements or other return procedures.
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Social security
1. In accordance with general international human rights standards, no
person (nationals or migrants regardless of legal status) should be denied
access to a minimum level of social protection, which is usually defined in
terms of basic or emergency medical treatment and the provision of social
assistance to prevent destitution and to enable the person concerned to live
in dignity.
2. Because irregular migrants often work in dangerous jobs, accident compensation should also be available to them in accordance with international
labour standards on equal terms with national workers irrespective of
whether the employment concerned is formal or informal.
3. With regard to those irregular migrants who are in employment and
making contributions to the social insurance system, they should be entitled
to receive the resultant benefits or reimbursement of these contributions,
preferably before they are required to leave the country.
4. In the event of the regularisation of the migrant’s situation in the host
state, the period during which social security contributions were paid should
be recognised as the legally valid period for social insurance purposes.

Health
1. In keeping with the earlier recommendation concerning social security,
the provision of urgent or emergency medical treatment to irregular
migrants is the minimum requirement and states should take measures to
ensure that this right is recognised formally in their laws, to eliminate the
practical obstacles to its enjoyment by irregular migrants, and to provide
information about its availability.
2. States should nonetheless strive to provide holistic health care to irregular
migrants, including preventive treatment, in conformity with the broader
understanding of the right to health in the ICESCR. Moreover, certain vulnerable groups of irregular migrants, such as children, disabled persons,
pregnant women and the elderly, should be granted health care on equal
terms with comparable national groups.

Social and welfare services
1. States are in the best position given their possession of more extensive
resources to provide social and welfare services to all those in need of such
services within their jurisdiction, including irregular migrants. The responsibility for the provision of these services in practice should not fall wholly on
civil society actors and NGOs.
2. Where NGOs provide social and welfare services to irregular migrants, a
significant obstacle to their enjoyment are national provisions that criminalise the provision of this assistance. It is essential therefore that no criminal sanctions are imposed on charitable or non-profit organisations
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providing social and welfare assistance to vulnerable groups of irregular
migrants.

Fair employment conditions
1. Irregular migrant workers as workers should not be denied the right to fair
employment conditions, as reflected in rights to a fair wage, compensation
for work accidents, access to the labour courts of the country of employment, and the right to organise. The application of these rights to all workers
without distinction of any kind is clearly supported by international human
rights law and international labour standards. Therefore, any formal legal
obstacles preventing migrant workers from claiming unpaid wages, work
accident compensation or from accessing the labour courts because of the
illegality of the employer-employee contractual relationship should be
removed in the countries concerned.
2. States should also refrain from creating or omitting to remove practical
obstacles that make it very difficult for irregular migrants to enjoy these
rights. Given that the detection of poor employment conditions as well as
exploitative employers is also in the interest of states in the context of combating the informal labour market, legal challenges by irregular migrants
against their employers should be facilitated by the provision of legal aid and
without exposing them to the risk of expulsion for bringing such actions.
3. Trade unions have an important role to play in including irregular migrant
workers in their membership structures and assisting them to organise
themselves in the protection of their interests, and trade unions should facilitate such activities and recognise them as part of their core work.

Residence rights and regularisation
1. States should consider the possibility of regularising irregular migrants,
particularly those who cannot be removed from their territory for legal or
practical reasons as well as those who have resided in the country for a considerable period of time. Particular attention should be devoted to the regularisation of those irregular migrants who are in a stable employment
situation with a view to discouraging employers and labour intermediaries
from gaining unfairly from their irregular labour and in the overall context
of combating the informal work economy.
2. Regularisation procedures should be conducted in accordance with equitable standards, which comply with basic rule of law safeguards.
3. Regularisation should provide a secure residence status for the migrant
and situations where migrants drift in and out of legal status should be
avoided.
4. European-wide regularisation measures should not be contemplated with
a view to restricting regularisation overall but in the context of recognising
that regularisation can be a valuable tool in facilitating social cohesion, particularly in countries with a significant population of irregular migrants.
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Appendix 2 – Ratification
by Council of Europe member states
of applicable international human rights
instruments and international labour
standards
Council of Europe
Member State*

Albania

International Covenant
on Economic, Social
and Cultural Rights

UN convention on
migrant workers
(ICMW)

ILO Convention
No. 143 of 1975 on
Migrant Workers
(Supplementary Provisions)

X

Andorra
Armenia

X

Austria

X

Azerbaijan

X

Belgium

X

Bosnia and Herzegovina

X

Bulgaria

X

Croatia

X

Cyprus

X

Czech Republic

X

Denmark

X

Estonia

X

Finland

X

France

X

Georgia

X

Germany

X

Greece

X

Hungary

X

Iceland

X

Ireland

X

Italy

X

Latvia

X

X

X

X

X

X
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Council of Europe
Member State*

International Covenant
on Economic, Social
and Cultural Rights

Liechtenstein

X

Lithuania

X

Luxembourg

X

Malta

X

Moldova

X

Monaco

X

Netherlands

X

Norway

X

Poland

X

Portugal

X

Romania

X

Russian Federation

X

San Marino

X

X

Serbia and Montenegro

X

X

Slovakia

X

Slovenia

X

Spain

X

Sweden

X

Switzerland

X

“The former Yugoslav
Republic of Macedonia”

X

Turkey

X

Ukraine

X

United Kingdom

X

Total Ratifications

45

UN convention on
migrant workers
(ICMW)

ILO Convention
No. 143 of 1975 on
Migrant Workers
(Supplementary Provisions)

X

X

X

X

X
X

3

10

__________
* With the exception of Monaco, which only became a member state of the Council of
Europe in October 2004, all the other Council of Europe member states have ratified
the European Convention on Human Rights.
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