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REFLECTION PAPER*!

ON THE PROPOSAL TO EXTEND THE COURT’S
ADVISORY JURISDICTION

[. INTRODUCTION

1. Before setting out its general and specifidemions on the proposal to extend its
advisory jurisdiction, the Court would like to rélaie following. In the Declaration adopted
at the High Level Conference on the Future of theogean Court of Human Rights in Izmir,
Turkey, on 27 April 2011 the Committee of Ministewgs invited to reflect on the
advisability of introducing a procedure allowingetthighest national courts to request
advisory opinions from the Court concerning theeiiptetation and application of the
Convention. These advisory opinions should serveelp States Parties in avoiding future
violations of the Convention. The Conference invitae Court to assist the Committee of
Ministers in its consideration of the issue of @dvy opinions.

2. The Court further observes that, in its Opinfon the Izmir Conference adopted on
4 April 2011, it already found that the idea ofoaling national courts to seek advisory
opinions aimed at reinforcing domestic implementaf the Convention in accordance with
the principle of subsidiarity. It considered thathough there was a risk that it might initially
generate more work, the longer term objective waiégrly be to ensure that more cases
were dealt with satisfactorily at national level.

3. In its Opinion for the Izmir Conference, theutiohad already taken the view that the
proposal to extend the Court’s advisory jurisdictamuld be explored further and considered
that it should be involved closely in this procdsstresses in that context that the proposal to

1 This paper is a reflection document that is ne¢rided to bind the Court in future discussions. Thert reserves the
right to continue its reflections on various poiptesented in the paper and to submit its obsenstif and when a
detailed considered proposal on the institutioarofdvisory opinion procedure might be presentétfto consultation.

2 |zmir Declaration, adopted at the High Level Goehce on the Future of the European Court of HuRRghts
organised within the framework of the Turkish Chanship of the Committee of Ministers of the ColinEEurope in
Izmir, Turkey, on 26-27 April 2011, Follow-up Plan, D., available at
http://www.coe.int/t/dghl/standardsetting/confereizenir/Declaration%201zmir%20E. pdf




extend the Court's competence to give advisory iops forms part of the long-term
reflections on the Court’s future role and funcimn

. GENERAL REFLECTIONS: OBJECTIVES AND IMPLICATIO NS OF
EXTENDING THE COURT’S ADVISORY JURISDICTION

1. An institutionalised dialogue between domesbiarts of last instance and the Court
to reinforce their respective roles in human riglptection

4. Extending the Court’s advisory jurisdiction ae to allow domestic courts of last
instance to obtain an advisory opinion from the €oon questions concerning the
interpretation of the Convention could serve toatgean institutionalised dialogue between
these domestic courts and the CduFhis may reinforce both the role of the Court disd
case-law and that of the domestic courts in prstgdtuman rights.

5. It has been argued in the Wise Persons’ Rego006 that an extended advisory
jurisdiction would enhance the Court’s “constitaiéd’ role’ This may be understood in the
following manner. Advisory opinions provide an oppmity to develop the underlying
principles of law in a manner that will speak te tlegal systems of all the Contracting
Parties’ They may therefore be of comparable significancthé Court’s leading judgments
and foster a harmonious interpretation of the mimmstandards set by the Convention rights
and thus an effective protection of human rightsoughout the Contracting States.
They would provide an occasion to have a discussioessential questions concerning the
interpretation of the Convention in a possibly &rgudicial forum. They could complement
the existing pilot-judgment procedure (Rule 61t Rules of Court)— without necessarily
being limited to cases revealing structural or esyst problems in a Contracting State.
The procedure would thus allow the Court to addprger number of rulings on questions of
principle and to set clearer standards for humgtnisiprotection in Europe.

6. It has further been submitted by those in faaian extension of the Court’s advisory
jurisdiction that the institutionalised dialoguetaddished by an advisory opinion procedure
could serve to avoid controversies between domesticts and this Court. As it would be for
the domestic courts of last instance to implemémt €Court’'s advisory opinions, such a
procedure could diminish any national susceptiegitwith regard to the Court’s case-1&w.
This could promote the States’ continuous suppmrigbiaranteeing an efficient Convention
system.

7. Those in favour of extending the Court’s juitsidn to give advisory opinions stressed
that the Court’s authority could therefore be emeanby that procedure. In their view, the
Court notably did not appear to run a real risk®futhority being questioned by a domestic
court not following its advisory opinion. It appedrrather unlikely that a domestic court

3 Report of the Group of Wise Persons to the Coremitif Ministers of 15 November 2006, doc. CM(2008)2§ 81;
see also J.-P. Costa / P. Titilkes avis consultatifs devant la CEPMélanges P. Tavernier (being published).

4 See the Report of the Group of Wise Persons t€tdmmittee of Ministers of 15 November 2006, dob!(2006)203,

§ 81.

See also Michael O'BoyleThe Convention system as a subsidiary source of $peech given at the conference on

“The principle of subsidiarity” held in Skopje orR2lOctober 2010, p. 5 (manuscript).

6 See the report presented by the Norwegian anchDaxperts to the DH-S-GDR, cited in document DH-GPIR0)019,

pp. 10-11.

See 11.3. below.

8 See also the report of the Norwegian and Dutctergpto the DH-S-GDR, cited in document DH-GDR(201®,
pp. 10, 11 and the reference in footnote no. 4.



asking for the Court’s advice would subsequently folow it.” Others considered, on the
contrary, that there was a risk that domestic sowduld not follow a non-binding advisory
opinion. In any event, the Court should still haweisdiction following an individual
application in the same case, as the right to iddal petition should not be restricted by a
new advisory opinion procedut®.

8. Arguments in favour of the proposal to extelmel Court’s jurisdiction also comprised
that, just as much as to the Court, an advisorpiopiprocedure could be beneficial to the
domestic courts making use of it. The authoritytttd domestic courts ruling on a case
following the Court’s advisory opinion would equalbe enhanced as those courts could
decide the case on a solid basis in respect ofinterpretation of the Convention.
The likelihood that the parties accept their decisivould be thereby increased.

9. As expressed in the Opinion of the Court fa ttmir Conference, an implementation
of the Convention by the domestic courts in thatnnes would further emphasise their
crucial role in applying the Convention and thusf@ce the principle of subsidiarity.
An advisory opinion procedure would therefore fulg in line with the Action Plan agreed
upon in the Interlaken Declaration of 19 Februa®d¢@ In that Declaration, the Conference
stressed the joint responsibility of the State iParand this Court in securing the rights set
forth in the Convention. It pointed out that it wirst and foremost the responsibility of the
States to guarantee the implementation of the Guivre rights'? Having regard to the
Court’s current workload, a reinforcement of thetioreal courts’ role in applying the
Convention is of the utmost importance and all 2oebrking towards that end should be
seriously examined.

10. Moreover, it was argued that following the @&ean Union (EU)’'s accession to the
Convention, the Court of Justice of the EU (CJEbl)Id avalil itself of the advisory opinion
procgdure, which could serve to guarantee the ceésgiethe principle of autonomy of EU
law.!

11. It was objected to the proposal to extend @wurt's advisory jurisdiction that
requesting an advisory opinion from the Court wouldvitably lead to delays in the
proceedings before the domestic courts themselVesse in favour of the proposal
countered that these delays should not be veryfisignt* and that the overall resolution of
the specific case would not be delayed in caseshwivbuld otherwise be dealt with later by
the Court anyway following an individual applicatit’

See also the view presented by the Norwegian Ruatth experts to the DH-S-GDR, cited in document-DH
GDR(2010)019, p. 11.

See 11.6. below.

11 See Opinion of the Court for the Izmir Conferenaeppted by the Plenary Court on 4 April 2011 (d68484768).
See also the report presented by the Norwegian utdh experts to the DH-S-GDR, cited in document-DH
GDR(2010)019, pp. 10, 11 and the reference in faetno. 4.

See Interlaken Declaration, adopted at the HigleL€onference on the Future of the European Gafuduman Rights
organised within the framework of the Swiss Chamstap of the Committee of Ministers of the CourdfilEurope in
Interlaken, Switzerland, on 18 / 19 February 20AP,6 and part B., 88 4 and 9 of the Action Plan.

See also the reference in footnote no. 4.

14 See I1.4.b.(ii) below.

15 See for this argument also the document presdnyettie Norwegian and Dutch experts to the DH-S-GBiRed in
document DH-GDR(2010)019, p. 11.
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2. Implications for the Court’s workload

12. One of the main concerns with regard to arereston of the Court’s advisory
jurisdiction is that, instead of leading to theeimled decrease in the number of cases pending
before the Court, it would increase the Court’s kiaad

13. It is clear that introducing a new procedueéote the Court will lead to a new group
of cases pending before it that would not othenbisg@resented at that stage. In that context,
it has to be borne in mind that the Court, andartipular the Grand Chamber which may be
called upon to decide on requests for advisory iop8) is already facing a very heavy
workload.

14. At the same time, it has been argued thatgibing guidance concerning the
interpretation of the Convention while cases aitending before the domestic courts, the
Court would allow cases — which may end up at tbarCanyway — to be settled already at
national level. This would be particularly valualsecases revealing structural or systemic
problems, but would equally apply to other casesirrg questions of principle or of general
interest concerning the application of the Comantl The Court could clarify issues
relating to the interpretation of the Conventioraatearly stage and thereby anticipate and
prevent a possibly large number of individual aggiions raising the same issue from being
lodged with it. An extended advisory jurisdictiomorking in that manner, could, in sum and
in a mid- or long-term perspective, help reduceGoeart's workload, as was stressed notably
in the Izmir Declaration®

15. Those opposed to an extension of the Coutl/ssary jurisdiction stressed, however,
that it was difficult to foresee the use made okatended advisory jurisdiction by domestic
courts of last instance and thus the effect ofnittike Court’s workload. It was common
ground that it would, therefore, be of the utmastportance, if the Court's advisory
jurisdiction were extended, to design the new pdace in @ manner enabling it to decrease
the Court’s workload in the long rdn.

16. It was further stressed in this context the extension of the Court's advisory
jurisdiction was envisaged and should be seen enwitder context of the reform of the
Convention system and the futuleng-term role of the Court. It is clear that the key
objective of that reform must be to increase ther€Ce effectiveness. An extended advisory
jurisdiction would have to be set up in a way sdcaguarantee that the beneficial effects of
it, despite an initially increased workload — claeaistic of every reform — would prevail in
the long run. If this was done in a successful negnit would be one of a number of
procedural reforms, which could, once adopted,walthe Court to hand down more
important rulings on questions of principle or ehgral interest relating to the interpretation
and application of the Convention and at the same teinforce the domestic courts’ role in
implementing the Convention.

16 See also the report presented by the Norwegian Gutdh experts to the DH-S-GDR, cited in documert-D

GDR(2010)019, p. 10.
17 See also DH-GDR, document DH-GDR(2010)019, pp-§0).
18 |zmir Declaration of 26-27 April 2011, ibid., Folw-up Plan, D.; see also J.-P. Costa / P. Titiwes avis consultatifs
devant la CEDHl ibid.; and the report presented by the Norwegiad Dutch experts to the DH-S-GDR, cited in
document DH-GDR(2010)019, p. 6.
See Il. below; and the document presented by threvdian and Dutch experts to the DH-S-GDR, citedaocument
DH-GDR(2010)019, p. 10.
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lll. SPECIFIC REFLECTIONS ON DIFFERENT ASPECTS OF THE PROPOSAL
TO EXTEND THE COURT'S ADVISORY JURISDICTION

1. Executive summary

17. If the Court’s advisory jurisdiction were extied, it should be shaped so as to comply
best with the objectives set out above and shaualthe long run, help reduce the Court’s
overall workload.

18. The Court notes that the discussions on tleston of the Court’s future advisory
jurisdiction in the Committee of Experts on the &ei of the Court (DH-GDR) of the
Committee of Ministers’ Steering Committee for Hunfaights (CDDH) were mainly based
on a proposal made in January 2009 by the NorwegmahDutch experts to the Reflection
Group for the follow-up of the reform of the Co(tH-S-GDR)?

19. Assuming that the Court’s jurisdiction to giaevisory opinions is extended, this
proposal appears to be in line with the aims putdoye that extension. Support has been
expressed by those generally in favour of an exadrativisory jurisdiction for most aspects
of the proposal. Different reflections concernetiabty the types of cases in which a request
for an advisory opinion should be allowed and tbeps of possible interventions by other
parties in the proceedings. The Court shall fitshsarise the characteristics of a possible
future advisory jurisdiction which, were its juristdon to be extended, appear best to attain
the objectives pursued by an extended advisoryiapiprocedure and then develop its
reflections in more detail.

20. In order to avoid an increase in the workloaly domestic courts of last instance
should be authorised to request an advisory opinibmvas repeatedly argued that such
requests should only be allowed in cases concergugsgtions of principle or of general
interest relating to the interpretation of the Camvon. Some considered that, as under the
Norwegian / Dutch proposal, advisory opinions sHobk restricted to cases revealing
potential systemic or structural probléths

21. As for the procedure to be followed, it shobkl optional for domestic courts to
submit a — duly reasoned — request for an adviepimgion. The Court, for its part, should
have discretion to refuse requests to give an advigpinion. Much support was expressed
for the proposal that the Court should not be @dlitp give reasons. It could adopt a set of
general guidelines for national courts on the scapd the functioning of its advisory
jurisdiction. In principle, the Grand Chamber shibiilave jurisdiction to give advisory
opinions.

22. As for the time-frame for dealing with requestr an advisory opinion, these may
only concern important cases raising questionsriotciple or of general interest relating to
the interpretation of the Convention or cases rawgapotential systemic or structural
problems, which call per definition for priorityemtment. The Court should therefore aim at
giving an advisory opinion on a domestic courtguest within a relatively short time.

23. Only the Government of the State the domestict of which requested the Court to
give an advisory opinion should haveight to intervene in the advisory opinion proceedings
(according to the Norwegian / Dutch proposal, alt& Parties to the Convention should

20 See document DH-S-GDR(2009)004.
21 See the document presented by the Norwegian artdhDexperts to the DH-S-GDR, cited in document DH-
GDR(2010)019, p. 7.



have the opportunity to submit written submissiéhsfor other States Parties to the
Convention, any person concerned and other insfitsit the existing rules laid down in
Article 36 of the Convention should apphutatis mutandis

24. Considerable support was expressed for thve tiat advisory opinions should not be
binding. The right to individual application undérticle 34 of the Convention should not be
restricted where the Court has issued an advispiyian. A number of judges, however,
pleaded in favour of a binding nature of advisgpynmns.

25. It should be optional for State Parties toifyatn additional Protocol to the
Convention providing for an extension of the Caugtlvisory jurisdiction and thus to allow
their courts to make requests for advisory opinieit the Court.

2. Domestic authority/ies which could request duisory opinio®

26. As set out above, one of the main aims ofrehtey the Court’s advisory jurisdiction
would be to allow for an institutionalised dialogbetween domestic courts of last instance
and the Court. Therefore, as has already been gedpoy the Group of Wise Persdéhsnly
the court(s) or tribunal(s) of a Member State agfaimhose decision there is no judicial
remedy under national law should be authorisedetjuest the Court to give an advisory
opinion. Parliaments or governments should not bthaised to do s& This limited
competence to submit a request for an advisoryi@piwould also avoid a proliferation of
such requests.

3. Types of cases in which a request for an adyispinion should be allowéd

27. Considerable support was expressed for thev et if the Court’'s advisory
jurisdiction were to be extended, advisory opinishsuld only be allowed in essential cases
that relate to the interpretation and applicatibthe Convention, and accordingly concern,
as proposed by the Wise Perséhguestions of principle or of general interesttinato the
interpretation of the Conventiasr the Protocols thereto. They would thus haveraptetely
different scope to advisory opinions given at thguest of the Committee of Ministers under
Articles 47-49 of the Convention, which are subjecthe restrictions laid down in Article 47
§ 2.

28. Others argued that the advisory jurisdictiobousd be limited to cases revealing a
potential structural or systemic problem, as pregdsy the Dutch and Norwegian experts to
the DH-S-GDR® It could be objected, however, that this wouldyoallow a very small
number of cases potentially decreasing the Counb'kload in the long run to be submitted
to the Court. The above, still very limited scogdetlee Court’s advisory jurisdiction would
sufficiently guarantee that the subject-matter fadvisory opinion would affect numerous
existing or potential future cases, possibly comicey several Contracting Parties. It was
submitted that it would therefore allow sufficiamope for an institutionalised dialogue to be

22 gee the document presented by the Norwegian artdhDexperts to the DH-S-GDR, cited in document DH-
GDR(2010)019, pp. 8-9.

2 See for the different options also Doc. DH-GDR(®@IL5 FINAL, pp. 5-6, point 8.

24 Report of the Group of Wise Persons to the Coremitif Ministers of 15 November 2006, doc. CM(2008)26§ 81,
86.

% gee for reservations in this respect also theqwalpresented by the Norwegian and Dutch expertiset DH-S-GDR,
cited in document DH-GDR(2010)019, pp. 7-8.

% See for the different options also Doc. DH-GDR(®P@IL5 FINAL, pp. 4-5, point 7.

27 Report of the Group of Wise Persons to the Coremitf Ministers of 15 November 2006, doc. CM(2008)% 86.

2 Cited in document DH-GDR(2010)019, pp. 6-7.



created between domestic courts and the Court,outithunning counter to the aim of
reducing the Court’s overall workload in the mediumlong-term.

29. Advisory opinions in cases concerning questionprinciple or of general interest in
the above sense could also cover cases raisingsaa with regard to the compatibility with
the Convention of legislation, a rule or an estdi®d interpretation of legislation by a
court®® However, there should not be an abstract reviewegfslation®® The advisory
opinion procedure should be limited to questiorisiray in a contentious case concerning
individual rights in a dispute between parties.

30. Requests for advisory opinions in that semmédcbe envisaged in relation to many
questions of principle or of general interest concey the application of the Convention
such as those that have been raised in cases lk&@rand Chamber or in leading cases
before the Chambers. Thus, for example, the quesifothe compatibility of denying a
suspect access to a lawyer while in policy custqaypvided for by the relevant legal
provisions of domestic law, with the right to arfial and to legal assistance under Article 6
§§ 1, 3 (c) of the Conventioh,could have been addressed in an advisory opittioaised a
question of general interest and relevance to sév@tates Parties to the Convention.
Assuming that there would have been an extende@gvjurisdiction of the Court, the
domestic court of last instance of the State corexkrcould have requested the Court, in
criminal proceedings pending before it, to giveaavisory opinion on the question whether
the denial of access to a lawyer was compatiblén witticle 6 of the Convention in
circumstances such as those in the case beforeetéging court. Following the Court’s
opinion, it would have been for the domestic caarapply the Court’s interpretation of the
Convention in the case before it.

31. Likewise, the compatibility with the Conventiof the expulsion of an asylum seeker
to Greece in application of the EU Dublin I Regiﬂa,33 of the refusal to allow a
homosexual person to contract marridger of the denial of access to court on grounds of
State immunit§?, which raised questions of principle relevant tany Contracting States to
the Convention, could have been dealt with in ansady opinion.

29 gee for this option Doc. DH-GDR(2011)015 FINAL,.pb5, point 7. This would not run counter to the
Court’'s well-established case-law in relation tdiwidual applications that it is in the first plader the
national authorities, and notably the courts, terppret domestic law and that the Court will ndbstitute its
own interpretation for theirs in the absence ofiteatiness (compareinter alia, Faber v. the Czech
Republi¢ no. 35883/02, § 55, 17 May 2005; aAdbovi v. Germanydec.), no. 71759/01, 25 September
2006). While it is not the Court’s function to demith errors of fact or of law allegedly committég a
national court, it is called upon to intervene riidain so far as these errors may have infringeldtsignd
freedoms protected by the Convention (comparr alia, Schenk v. Switzerland2 July 1988, § 45,
Series A no. 140). The discussed possible scopgbeofCourt’s extended advisory jurisdiction wouldt no
interfere with the domestic courts’ and the Court'spective competences in this respect.

%0 see for this option Doc. DH-GDR(2011)015 FINAL, @5, point 7.

31 See the Court’s judgment in the cas&afduz v. TurkefGC], no. 36391/02, ECHR 2008.

%2 Seejnter alia, Brusco v. Franceno. 1466/07, 14 October 2010.

33 see the Court’s judgment in the casé/08.S. v. Belgium and Greel®C], no. 30696/09, 21 January 2011.

3 See the Court’s judgment in the cas&ohalk and Kopf v. Austrimo. 30141/04, ECHR 2010.

% See the Court’s judgment in the cas€atlak v. LithuanigGC], no. 15869/02, ECHR 2010.



4. Procedural aspects

a. Institution of the advisory opinion proceedings

32. If the Court’'s advisory jurisdiction was extied, it should be optional for national
courts to request an advisory opinion, not obliggtm order to comply with the principle of
subsidiarity*®

33. A request for an advisory opinion should beharised only once the factual
circumstances have been sufficiently examined byntitional court’ Requests for advisory
opinions should be reasoned in a way that demdast@onvincingly that the case raises a
guestion of principle or of general interest congay the application of the Convention
relevant to the outcome of the case. Inspiratiaficcbe drawn in this respect from the case-
law of the CJEU developed in relation to the préliany reference procedure on that point
(relevance of the questioagte-clairdoctrine).

34. The Court should have discretion to refusei@sts for an advisory opinion. It could
be envisaged that the Panel of the Grand Chambeipanel of the judicial formation called
upon to decide on the request for an advisory opirgould have jurisdiction to decide
whether or not to accept the request. In line whih Wise Persons’ proposal and that of the
Norwegian and Dutch experts, it could, for instaremnsider it preferable to refuse a request
because the subject-matter overlaps with thatmérading individual applicatioff. It would
be for the Court to establish principles to ensbheamonious co-existence of advisory
opinions and individual applications.

35. As proposed by the Wise Persons and the Naawemnd Dutch experts, it further
appeared preferable to many, on balance, that thet@ould have a discretion and not a
duty to give reasons for the refusal of a requestan advisory opiniof® This would
guarantee that the procedure remained flexiblethatithe additional workload created by
requests for advisory opinions would be limitedaasas possible.

36. The Court is aware that a rejection of a ddimesurt's request for an advisory
opinion without giving reasons may run counterhe bbjective of fostering dialogue with
that court. It could therefore be envisaged thatGlourt adopt a set of general guidelines on
requests by national courts for advisory opiniorplaning the scope, the aim and the
functioning of the procedure, to which it could pidy refer in case of the rejection of a
request. General reasons for the rejection of aestdor an advisory opinion could comprise,
for instance, that an individual application ragsithe same issue is already pending before
the Court, that the issue raised in the requestuane suitably be dealt with in an individual
application or that the views on the issue raisethe request are currently split within the
Court (which would make an advice to domestic lgss clear). Such general guidelines
should be enough to guarantee efficient cooperatidghe Court with the domestic courts.

% See both the Report of the Group of Wise Persanghe Committee of Ministers of 15 November 2006,

doc. CM(2006)203, § 82, and the report presentethbyNorwegian and Dutch experts to the DH-S-GDRdcin
document DH-GDR(2010)019, p. 8; for the differeptions see further Doc. DH-GDR(2011)015 FINAL, pp6int 10.

37 See for the different options Doc. DH-GDR(2011)®SAL, p. 6, point 9.

38 Report of the Group of Wise Persons to the Conemitif Ministers of 15 November 2006, doc. CM(2008)2§ 86;
and the report presented by the Norwegian and Daxpbrts to the DH-S-GDR, cited in document DH-GPMR(0)019,
p. 8.

39 See for the different options in this respect DBE-GDR(2011)015 FINAL, pp. 6-7, points 11 and &2d Report of
the Group of Wise Persons to the Committee of Meémssof 15 November 2006, doc. CM(2006)203, § 8@, the view
presented by the Norwegian and Dutch experts tDHS-GDR, cited in document DH-GDR(2010)019, p. 8.



b. Treatment of the request by the Court

(i) Decision-making body

37. It appears advisable that, in principle an@ngy event at the outset, it should be for
the Grand Chamber to give advisory opinions undexxdended advisory jurisdiction. This is
also the case for advisory opinions delivered uritéicles 47-49 of the Convention at the
request of the Committee of Ministers (see Rule88Y of the Rules of Court) and would
reinforce the authority of advisory opinioffs.

38. It could be considered to allow judges todhtt the Court’s advisory opinions under
the proposed new mechanism a separate (concunridigsenting) opinion or a statement of
dissent. Judges have a right to do so in respeddefsory opinions under the above
provisions of the Convention (see Rule 88 § 2 efRules of Court).

(i) Priority
39. It is for the Court to determine its priorgtjevhich it would have to do having regard
to the subject-matter underlying the request foa@dvisory opinion as well as to that of other
Grand Chamber cases pending before it. Howeveris@gv opinions under a possibly
extended jurisdiction should only be authorisedases concerning questions of principle or
of general interest relating to the interpretatminthe Convention or in cases revealing
potential systemic or structural problems, which, grer definition, important cases calling

for priority treatment. The Court should theref@ien at giving an advisory opinion on a
domestic court’s request within a relatively shorte.

c. Intervention in the proceeding8'

() Government of the State of which a nationalrtoequested an advisory opinitn

40. The Government of the State the domestic afusthich requested the Court to give
an advisory opinion should have a right to inteevém the proceedings in order to give its
own view on the subject-matter as it is that Stategal / judicial system which would be
concerned in the first place by an advisory opinion

(i) Other States Parties to the Convention, otpersons and institutio%

41. Much support was expressed for the idea tbatother States Parties to the
Convention, any person concerned (including theigsmrno the proceedings before the
domestic courts) and other institutions, the rddeg down in Article 36 of the Convention
should applymutatis mutandislt should thus be left to the President of thei€to decide
whether other States Parties to the Conventiontleergersons and institutions should be
allowed to submit written or oral observations e interest of the proper administration of
justice (seemutatis mutandisArticle 36 § 2 of the Convention) in the circuarstes of the
case. This would ensure that the procedure wouldsystematically become more complex
while leaving open the possibility to obtain a ltearange of views in cases in which this
would be considered helpful.

40 See for this option Doc. DH-GDR(2011)015 FINAL,S point 18.

41 See for the different options in this respect Od-GDR(2011)015 FINAL, pp. 7-8, points 13-14.
42 gee for the different options in this respect Odd-GDR(2011)015 FINAL, pp. 7-8, point 14.

43 See for the different options in this respect Odd-GDR(2011)015 FINAL, p. 7, point 13.



5. Whether the advisory opinion should be bindinghe requesting court

42. There was considerable support for the vieat the opinions requested by the
domestic courts should not be binding on the caartguestion, in accordance with the view
expressed by the Wise Persons and by the Norwegi@Dutch expert§’ Advisory opinions
are also not binding under the procedures befadrtternational Court of Justice (ICJ), the
Inter-American Court of Human Rights (IACHR) andetifrican Court of Human and
People’s Rights. The preliminary ruling procedueddpe the CJEU was considered as not
comparablé® Conversely, a number of judges pleaded in favdua dinding nature of
advisory opinions.

43. Those in favour of non-binding advisory opmsaonsidered that there appeared to be
little risk in practice that a national court whibbd voluntarily asked for an advisory opinion
would not subsequently follow that opinion. Sevgualges objected, however, that such an
eventuality could not be excluded, which would dieesthe Court’s authority. In any event,
if its opinion was not followed, the Court wouldllshave jurisdiction on an individual
application lodged subsequently and could give ighhpriority. It is only in such
circumstance that the non-binding nature of adyisapinions could undermine the aim to
reduce the Court’s workload and to foster the Ceufialogue with domestic courts of last
instance.

44. Despite the fact that its advisory opinionsuldonot be formally binding on the
domestic courts, the Court itself should consident as valid case-law which it would
follow when ruling on potential subsequent indiatiapplications. Despite the fact that
advisory opinions would not have the binding chemaof a judgment in a contentious case,
they would thus have “undeniable legal effeéfsEven though advisory opinions are also
not binding under the procedures before the ICJtaedACHR, these courts nevertheless
draw in practice upon their reasoning in advisgunmns in the same way as upon its case-
law developed in contentious caéés.

6. Harmonious coexistence with the right to indiixl application

45. Assuming that the Court’s advisory jurisdintiwvas extended, the right to individual
application under Article 34 of the Convention, whiis at the core of the Convention
system, should not be restricted where the Coug issued an advisory opini6h.
The individual must retain the right to bring hister case to Strasbourg where he or she
claims that a domestic court did not (fully) folldive Court’s non-binding advisory opinion.
This should not undermine the purpose of an exratbs/isory jurisdiction to reduce the
Court’s overall workload. The Court should makeacl¢hat it will follow the principles
established in its advisory opinions so as to eragrithe domestic courts to follow those

4 See Report of the Group of Wise Persons to theritige of Ministers of 15 November 2006, doc. CM{@203,

§ 82; the report presented by the Norwegian andctDwxperts to the DH-S-GDR, cited in document DH-
GDR(2010)019, p. 9; and for the options on thahpdoc. DH-GDR(2011)015 FINAL, pp. 8-9, point 16.

See also report presented by the Norwegian andhDexkperts to the DH-S-GDR, cited in document DH-
GDR(2010)019, p. 9.

This was stressed, for instance, by the IACHReispect of its advisory opinions, s#eports of the Inter-American
Commission on Human RightsAdvisory Opinion OC-15/97 of 14 November 199765 Series A No. 15.

See for the ICJ, for exampl€ase concerning pulp mills on the river Uruguay démtina v. Uruguay)judgment of
20 April 2010, 88 89, 101, 150, 193 and 273; @ade concerning application of the Internationaln@ention on the
Elimination of All Forms of Racial DiscriminationGeorgia v. Russian Federatignjudgment of 1 April 2011
(preliminary objections), 88 30 and 139. See ferlhCHR, inter alia, Case oNeira-Alegria et al. v. Perjudgment of
19 January 1995 (merits), 88 82-84, Series C Ng.a2@ Case of“Juvenile Reeducation Institute” v. Paraguay
judgment of 2 September 2004, § 245, Series C 2. 1

See also the report presented by the Norwegian Ruitdh experts to the DH-S-GDR, cited in documert-D
GDR(2010)019, p. 9; and for the different optioesehDoc. DH-GDR(2011)015 FINAL, p. 9, point 17.

45
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opinions and to discourage applicants from lodgipglications where the domestic courts

fully implemented its findings in that opinion. ThEocedure in a subsequent individual

application could be adapted to the fact that tieeseprevious advisory opinion on the issue
(in particular, by giving high or low priority tché application depending on whether the
opinion was followed or by use of the well-estdindid case-law procedure, the Single-Judge
procedure or of the procedure under Article 37a§ the Convention).

46. In order to ensure harmonious co-existencedst the Court’s advisory jurisdiction
and its jurisdiction in individual applications,gad may further be had to the experience of
the Inter-American Court of Human Rights in thisgect. That court has used its discretion
to refuse requests for advisory opinions, in paléic in order to ensure that its advisory
jurisdiction did not prejudge or undermine in angyits jurisdiction in contentious cas®s.

7. Implementation of an extended advisory jurisolic

47. An amendment of the Convention would be nesgdse extend the Court’s advisory
jurisdiction as part of the long-term reform of tReurt. It appears advisable to make it
optional for State Parties to allow their courtse@quest advisory opinions from the Court,
even though Protocols to the Convention making gatacal amendments have until now, as
a rule, not been optional. This would allow thergnnto force of a Protocol making the
necessary amendments to the Convention in due edorsthose States Parties to the
Convention which considered an extended advisargdiction of the Court to be useful for
assisting them in achieving better compliance Withstandards set by the Convention.

8. Conclusion

48. Finally, the Court would like to reiterate thesition it has already expressed in its
Opinion for the Izmir Conference that it shouldddesely involved in the further discussion
of the proposal to extend its advisory jurisdictids set out above, the Court reserves the
right to submit further observations if and wherdetailed considered proposal on the
institution of an advisory opinion procedure isg@eted to it for consultation.

4 gee, for instance, IACHRQther treaties” subject to the consultative juristion of the CourtAdvisory Opinion OC-
1/82 of 24 September 1982, § 31, Series A No. d;JAC€HR, Compulsory Membership in an Association Prescritwed
Law for the Practice of Journalismdvisory Opinion OC-5/85 of 13 November 1985,% 3eries A No. 5.
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