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Accession by the European Union
to the European Convention on Human Rights

Answers to frequently asked questions

INTRODUCTION

This document was prepared under the responsibilitiie Secretariat of the Council
of Europe with a view to providing some first anssveo frequently asked questions
concerning the consequences of accession by thep&am Union (“the EU”) to the
European Convention on Human Rights (“the ECHR'eTprecise modalities of
accession are the subject of negotiations betwikeneanber States of the Council of
Europe and the EU itself. Any views expressed donegessarily reflect the official
point of view of the Council of Europe. They arelpninary and without prejudice to
the outcome of such negotiations. The contentisfghper is to a large extent based
on earlier preliminary work carried out within tif@ouncil of Europé. Specific
guestions concerning the interpretation or appboabf EU law or other internal
matters of the EU are not discussed here.

QUESTIONS AND ANSWERS

What is the European Convention on Human Rights ?

* The European Convention on Human Rights isnérnational treaty signed
and ratified by th&7 member States of the Council of Europelt enshrines
basic human rights and fundamental freedoms of yemer within the
jurisdiction of any member State. These includeriglet to life, to protection
against torture and inhuman treatment, to freedodhsafety, to a fair trial, to
respect for private and family life, freedom of eegsion (including freedom
of the press), thought, conscience and religion @nffeedom of peaceful
assembly and association.

* The European Court of Human Rights delivers binding judgments on
alleged violations of the Convention. It is ditgcaccessible to individual
applicants and its jurisdiction is compulsory fdirRarties to the Convention.
The Court sits on a permanent basis in StrasboAtgthe member States of
the EU are Parties to the Convention as are thec&tdidate countries.
Judgments of the Court finding a violation mustelxecuted by the taking of
all necessary measures (e.g. legislative reforrpréwvent similar violations
and, as appropriate, individual measures to eraseconsequences of the

YFor more information on the technical and legaleasp of EU accession, see especially the study
prepared by the Council of Europe’s Steering Conemifor Human Rights (CDDH) in 200&tudy of
Technical and Legal Issues of Possible EC/EU Accession to the European Convention on Human
Rights, Report adopted by the CDDH at its 53rd meetirt28 June 2002), Doc. CDDH(2002)010
Addendum2.



violation for the individuals concerned). The Cortie® of Ministers of the
Council of Europe supervises this execution.

In its 60 years of operation and thanks to the irngmd body of case-law
developed by the European Court of Human Rights ratobnal courts, the
European Convention on Human Rights and its Prétocave become the
most important European human rights protection standards, enshrining
common human rights and fundamental freedoms f&wabpean countries.

What is the current status of the ECHR and the Strabourg case-law in EU

law?

As EU law stands at present, theion and its institutions are not directly
bound by the ECHR as such, still less by the case-law of the Eunofigaurt
of Human Rights. However, Article 6 8 3 of the Tiyean European Union
refers to the ECHR as part of the general prinsipleCommunity law. This is
reflected in the case-law of the Court of Justitéhe European Union (“the
CJEU"Y, which regularly refers to the ECHR and the Stwash case-law in
its judgments but applies them indirectly, as pdrthe general principles of
the Union’s law.

The present situation is that the rights enshrinetthe ECHR are not legally
binding on the EU and its institutions (Commissiddouncil, European
Parliament, Court of Justice of the European Uretm). However, these
rights do apply to the EU member States, even vitveratter are applying or
implementing EU law. This creates an imbalance ctvhtan lead to
uncertainty and confusion about who, ultimately, is respomsiibr any

breaches of ECHR rights.

Until recently, the EU did not have the necessammetence to become a
Party (accede) to the ECHR. This has changed Wwélentry into force of the
Lisbon Treaty, on 1 December 2009. The Lisbon Trgatovides such
competence and alsommits the Union to accede to the ECHR

Why is EU accession to the ECHR so important?

Accession will furtherstrengthen the protection of human rights by
submitting the Union’s legal system to independexternal control. Any
individual will be able to bring a complaint abomfringement of ECHR
rights by the EU before the European Court of HuRaghts. The EU would
thus be in the same situation as the member States.

Accession is the best means of achievirgplaerent system of fundamental
rights’ protection across Europe. As the Union reaffirms its ownueal
through its Charter of Fundamental Rights, its asioa to the ECHR will

2 Currently consisting of the Court of Justice, @eneral Court and the Civil Service Tribunal.

% “The Union shall accede to the European Converftiothe Protection of Human Rights and
Fundamental Freedoms. Such accession shall net &fife Union's competences as defined in the
Treaties.”

* The following views were fully shared by membefshe EU Convention that prepared the
Constitutional Treaty, see Final report of Work@&goup 1, CONV 354/02 of 22 October 2002, pp.
10-11: “Incorporation of the Charter//accessiothe ECHR”, available on the page:
http://register.consilium.eu.int/pdf/en/02/cv00/6@&n2.pdf



give a strong political signal of coherence betwd¢leea EU and “greater
Europe”.

Accession willclose gaps in legal protectioy giving European citizens the
sameprotection vis-a-vis acts of the Unioras they presently enjoy vis-a-vis
all member States of the Union.

Accession will result inall European legal systems being subject to the
same supervisionin relation to the protection of human rights. &ivthe
increasingly broad competences of the EU, it ig ewere difficult to accept
that it should be the only “legal space” left inr&pe which is not subject in
the same way as State parties to the Conventigxt@rnal scrutiny by the
European Court of Human Rights.

Accession willreassure citizensthat the EU, just like its member States, is
not ‘above the law’ as far as human rights are eored. This is guestion

of credibility, given that EU member States have transferred ritapb
competences to the Union and that ratificationhef ECHR is a condition for
EU membership.

Accession of the EU to the ECHR is the best meahsnsuring the
harmonious development of the case-law of the Eurean Court of Justice
and the European Court of Human Rightsin human rights matters. The
CJEU will apply the EU Charter of Fundamental Rgghthany provisions of
which are based on, but not identical to, thosthefECHR. Combined with
the increase in the EU’s powers, the Charter’stemce will inevitably mean
that the CJEU will have to consider more caseslumg fundamental rights
than in the past. Without accession, this wouldrease the risk of
contradictions in the case-law between the two Gour spite of all efforts to
the contrary.

Accession willresolve the problems resulting from the fact that arrently
the EU cannot be party to proceedings before the Eapean Court of
Human Rights. When the Court rules on alleged human rightdatimns
resulting from the application or implementationki law by the member
States, the EU is unable to defend itself propeéfpre the Court. The EU is
not bound by the Strasbourg judgment, even thoilgh eixecution of the
judgment may require the EU’s contribution.

Will EU accession to the ECHR also mean that the EWill be bound by
the Protocols to the ECHR setting out additional rghts and freedoms?

Accession to the European Convention on Human Rigbesnot mean that
the EU will be automatically bound by all additional Protocols to the
Convention. There are currently six additional tBcols, which guarantee
among others the right to peaceful enjoyment ofopessessions and the
right to vote (Protocol No. 1), the abolition oktbeath penalty (Protocol Nos.
6 and 13) and a general prohibition on discrimora{iProtocol No. 12).

All the Protocols are directly linked to the Contien and should ideally be
ratified as an ensemble, although there is evigemtpriority for the EU to
accede to those protocols which have already baéfied by all of its
member States. However, taking into account th@esad EU competences,
the EU will have to takeeparate decisionsvhether to become a Party to all



or some of these Protocols or not. Such decisicmg aiso be taken at a later
date, after the EU has become a Party to the EC3¢R. i

What will be the future relationship, after accessin, between the ECHR
and the EU Charter of Fundamental Rights?

» Conferring primary law status on the EU ChartefFohdamental Rights, as
the Lisbon Treaty did, andccessionarecomplementary stepsensuring full
respect of fundamental rights within the EU legales. In this regard, the EU
merely follows the same logic as the member Statest of which have their
own written catalogue of fundamental rights and aleo Parties to the
ECHR? The relationship between the Charter and the EG#Ifbe similar to
that between the ECHR and a national constitutitilbbf rights of a State
Party to the ECHR.

* The Charter “reaffirms the rights as they resuit,particular, from ... the
European Convention for the Protection of HumanhBigand Fundamental
Freedoms, the social charters adopted by the Comynamd the Council of
Europe and the case-law of ... the European Couktumhan Rights® The
wording of many of the Charter’s rights is based on the wording of
corresponding rights contained in theECHR and its Protocols. The
meaning and scope of such rights will be determimgdeference to the text
of the ECHR and thease-lawof the European Court of Human Rights.

Which legal remedies will individuals have?
A. Present situation

* Under the Conventiorall individuals under the jurisdiction of a State
Party (not only nationals) claiming to be thvictim of a violation of their
human rights by one of the Parties have the righta an effective remedy,
often before an independent tribunal The European Court of Human Right
has a subsidiary role. It can only be petition&graall existing national
remedies have been exhausted.

« Decisions on the admissibilit} and merits of individual applications are
taken by Committees of three judges, Chambers of gen judges or a
Grand Chamber of seventeen judgesThe judge elected in respect of a State
Party to a dispute is ax officio member of the Chamber or Grand Chamber.
If the Court considers that an application is adibie and well-founded, it
rules that there has been violation of the Conweanti Under certain
conditions, each party to a case may request theaise which has been
examined by a Chamber is referred to the Grand Gkantf such a referral
does not occur, the judgment becomes final.

» Since the EU is not a Party to the ECHR, applicatios cannot be brought
directly against it. The European Court of Human Rights may, however,
hold member States responsible for the effects Wfld&v in their domestic

® Ibid.

® Charter’s preamble.

’ Article 35 § 1 of the ECHR.

8 In clear-cut cases, applications may also be detimadmissible by a single judge.



legal orders. In the Grand Chamber judgmeBwsphorus Airways v. Ireland
of 30 June 2005, the Court held that States partiemin responsible under
the ECHR even if they merely execute or impleme@tl&gislation. In some
cases, however, EU protection of fundamental righi be presumed
equivalent.

B. Situation after accession

* In the event of accessionindividual applications against the EU will be
treated in the same way as applications against amther State Party to
the ECHR.

* EU accession to the ECHR as such shaudd in principle modify the
existing system of judicial remedies under EU law Exhaustion of such
remedies will be a precondition for bringing a cas&trasbourg.

* Individual applications brought directly again&tJ acts will have to be
distinguished from those challengingational measures that apply or
implement EU law.

Direct actions

* Whenever individualschallenge EU measures directly(legal acts or
individual decisions) with the EU institutions asfehdants, the case will first
have to be brought before tlieneral Court and/or the Court of Justice It
is only after the final ruling of the Court of Just that the individual may
bring a case before the Strasbourg Court on acaufusmy possible violation
of the ECHR.

Indirect actions:

* Whenever individuals challenge mational measure implementing or
executing EU law they will first have to apply to therdinary national
courts. In accordance with EU law, national courts mayi( certain cases
must) refer the matter to the CJEU in Luxembourgaf@reliminary ruling on
the validity or interpretation of EU law. Afterahpreliminary ruling, the case
returns to the national courts for decision. Follaythe final judgment by the
national court, the case could then be broughtrbefee Strasbourg Court.

* As alleged violations of the ECHR may be the result ohcts by both the
EU and one of its member Statege.g. cases in which a member State would
have to answer in Strasbourg for an a nationall lagawhose purpose was
simply to implement Union law), it may be desiralite provide for a
mechanism allowing the Union and a member Statpfear jointly asco-
respondentd before the Strasbourg Codft. Such an arrangement would
have the advantage of ensuring that the final juglgmwill be directly
enforceable against both defendants, without th@sBourg Court having to
make any ruling on the allocation of competencaw/éen the Union and the
member State in question (which is an internal &luie).

® SeeCantoni v. France, judgment of 15 November 199iatthews v. the United Kingdom, judgment

of 18 February 1999.1. v. the United Kingdom, Decision of 7 March 2000.

1% See the CDDHBudy of Technical and Legal Issues (note 1), at §§ 57-62 and also the Final report of
Working Group II, note 3.



Will EU accession not create even more work for thé&trasbourg Court
which already has to cope with a significant backig of cases?

« With the steep increase of the number of applioation recent years, the
Strasbourg Court is facing a substantial backlogaskes. Both the Court and
member States are alert to the problem and a nuofilbeeasures have already
been taken, including therovision of additional financial resources and
the adoption of Protocol No. 14 which streamlines the Convention’s control
mechanism, and which entered into force on 1 J®€.2 This problem is not
related to the question of EU accession to the ECHR

* In any case, thadditional workload for the Strasbourg Court in the event of
accession should be rathenmited as the additional cases brought before the
Strasbourg Court as a result of accession are #gég mainly concern the
cases which have been brought before the CIJEU lyyokalirect actions.
Moreover, the CJEU has always sought to follow shiomrg case-law
carefully. Accession will only encourage it furth® pursue this practice,
since the EU will be directly bound by the ECHR.hefe should not,
therefore, be an avalanche of EU cases going t&thasbourg Court once
accession has taken place.

After accession, will the EU remain free to maintai and develop its own
legal order?

e The ECHR containgninimum standards. Parties remain free to provide
more extensive human rights protection and thislevalso be the case for the
EUM

* Judgments by the Strasbourg Court are essentialiyaratory judgments.
The Court cannot itself annul or amend national susss or court decisions.
In the event of accession, it will be for the Unitike any other Party to the
ECHR, to decide how best to comply with the Coujtidgments, provided
that the judgments are executed.

* The principle of autonomy of EU law, in the sense of the EU legal order
existing apart from both national and internatiolaa¥, is no obstacle to EU
accession to the ECHR After accession, the Strasbourg Court will exani
in concrete cases whether, as a result of EU ladvaats, there has been a
violation of the ECHR. In making that assessmt, Strasbourg Court will
undoubtedly have regard to “specific charactessti¢ the Union and the
Union law” 2

o After accession, theCJEU will remain the final authority on the
interpretation of EU law.

1 See Article 53 of the ECHR.

12 Article 1 of Protocol No. 8 relating to Article(@) of the Treaty on European Union on the
Accession of the Union to the ECHR. In fact the @already does so today, in cases touching upon
EU law brought against individual EU member Stdgeg. Matthews v UK, Moustaquim v Belgium,
Bosphorus v Ireland).



What will be the relationship between the Strasbouy and Luxembourg
Courts after accession?

» The CJEU’s position will banalogous to that of national courtsan relation
to the Strasbourg Court at present. The CJEU wittain the final authority
on the interpretation of EU law; the Strasbourg €owill be the final
authority on the interpretation of the ECHR. ThédEO should, for the
purpose of any ECHR complaints against the EUgganded as a “domestic”
court and individuals may need to turn to the Cliglfbre they can lodge an
application to the European Court of Human Rigkte(also the answers to
the previous questions).

e The European Court of Human Rights cannot be reghad a superior Court
(in the way a national supreme court is superiaa tational court of appeal)
but rather as apecialised human rights courtexercisingexternal control
over the international law obligations of the Uni@sulting from accession to
the ECHR. There will not be a conflict or overlaptween their roles any
more than there is a between the roles of the sug constitutional court of
any member State and the Strasbourg Court.

e There are cases conceivable in which the EU igtg pat in which the CJEU
has not yet had the opportunity to rule on the @onity of an EU act with
human rights. For example, this might happen bex#us case went through
the national courts of the EU member States witllogitlatter having made a
request for a preliminary ruling under Article 2®7 the Treaty on the
Functioning of the European Union. Even though #igation is not to arise
often, it is considered desirable that an inteldl procedure is put in place
with a view to ensure therior involvement of the CJEU to give the latter
the opportunitg to review the conformity of the EU act at issue with
human rights.

* The existence of d&uropean control mechanism operating outside the
system whose legal measures it examirggges citizens an important
external guaranteethat their rights will be effectively safeguardedaddition
to the protection afforded by the EU.

Will an EU judge patrticipate in the work of the Strasbourg Court?

e« The Strasbourg Court consists of a number of judggsal to that of the
Parties to the ECHE. Judges are elected by the Parliamentary Assembly
from a list of three candidates submitted by thentGwting Party. EU
representation at the Court would be in line wite EU’s international legal
personality and the autonomy of its legal system.

« Given that each legal system should be represaitdae Court by a judge
with the necessary expertise of that system, aguagcted in respect of the
EU will be able tabring additional expertise on the EU legal systemotthe
Strasbourg Court. Participation in the system of collective enforcammset

13 See, for example, the joint communication of thesRlents of the European Court of Human Rights
and the Court of Justice of the European Union/oddnuary 2011..
' Article 20 of the ECHR.



up by the Convention entails duties but also cerfaierogatives. It thus
contributes to the legitimacy of the decisions takg the Court.

Will the EU, after accession, participate in the spervision of the execution
of the Court’s judgments?

Since one of the major principles on which the Eldeasion is based is the
principle of accession on equal footing with thieestHigh Contracting Parties
to the Convention, the possibility is envisagedtf@EU being represented
in the Committee of Ministers of the Council of Europe when the latter
supervises the execution of the judgments by thasBourg Court. The
absence of the EU in this mechanism might createntminty where both the
EU and a member State could be responsible foolation of the ECHR as it
will be the Committee of Ministers which must examwhether all required
measures (on EU and national level) have been t@kesmedy that violation.

Which legal measures are necessary to prepare thdJE accession to the
ECHR and when will it take place?

On the Council of Europe side, the entry into foofd’rotocol No. 14 to the
ECHR has already createdegal basis for EU accessiarThis provision is in
itself not sufficient to allow accession because ntodalities remain to be
negotiated by the EU and all Council of Europe mem®tates. The 2002
CDDH study provides important guidelines for thaesgotiations.

Some accession modalities widquire further technical amendmentsto the
ECHR and its protocols, and a number of other $ipgmiovisions which will
be included in amccession agreemenb be concluded between the EU and
all States Parties to the Convention. Others mageli#ed incomplementary
agreementsbetween the Council of Europe and the EU, Bhdes of the
Court or, possibly, in Committee of Ministers’ resolut®d The EU may also
need to adopt internal rules to implement the asoasagreement.

Accession will only be legally possible if and whire accession agreement
and the possible other legal instruments settirighmimodalities of accession
will have entered into force. The Lisbon Treaty ukes that accession be
agreed on by the EU Council and the European Pali& and be ratified by
all EU member States. In addition, all States Paréis to the ECHRwill
have to express their consent to be bound by tgeakeession modalities,
which will requireformal consentby their national Parliaments.

From a political point of view,the link between accession and
incorporation of the EU Charter, which has been so expedierstightished

by the Laeken Declaration and the subsequent EU vé&uion and

Intergovernmental Conference, must be maintainedroher to ensure a
coherent application of human rights law all over Eirope. The period

between entry into force of the Lisbon Treaty, orb&cember 2009, and
effective accession should therefore be as shopoasible. The legal texts
setting out the modalities of EU accession shoeldirmalised by 30 December
2011 at the latest.



