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Introduction

The Euro-Mediterranean Conference: social security: a factor of social cohesion, took place in Limassol (Cyprus) on 27 and 28 May 2004. It was organised by the Council of Europe in co-operation with the International Labour Office and the ILO offices in Beirut and Cairo, at the invitation of the Ministry of Labour and Social Insurance of Cyprus. The programme of the Conference is appended (see Appendix I).

The purpose of the Conference was threefold: 

· to promote the concept of social security as a universal human right and a fundamental part of social development, together with the legal instruments of the Council of Europe and the ILO in the social security field;

· to develop exchanges between the Council of Europe’s member states and the southern and eastern Mediterranean countries, in order to foster awareness and co-ordinate the protection of the basic principles of social security;

· to strike up a dialogue on the social issues linked to migration between the countries of Europe and the southern and eastern Mediterranean.

The Conference brought together a hundred-odd experts on social security from thirty Council of Europe member states and eight non-member southern and eastern Mediterranean countries. International governmental and non-governmental organisations, workers’ and employers’ unions, parliaments and research centres were also represented.
The recommendations of the 8th Conference of European Ministers responsible for Social Security (Bratislava, 22 and 23 May 2002), on the theme “the implications of labour migration for social security systems in European Countries”, and the interest expressed at the Conference on Access to Social Rights (Malta, 14 and 15 November 2002) by participants from Mediterranean countries which are not members of the Council of Europe, were at the origin of this Conference.

The Conference also tied in with the global campaign on social security and coverage for all launched by the ILO in 2003.

The proceedings opened with a welcome speech by Ms Lenia SAMUEL, permanent secretary at the Ministry of Labour and Social Security of Cyprus, followed by opening speeches by Mr Alexander VLADYCHENKO, Director General of Social Cohesion at the Council of Europe, Mr Alexei TULBURE, representing the Committee of Ministers of the Council of Europe, and Mr Taleb RIFAI, Director of the Regional Office of the ILO for the Arab states in Beirut. The Parliamentary Assembly of the Council of Europe was also well represented.

The Conference was divided into six sessions. 

The first session was devoted to a review of the characteristics of, and recent developments in, the social protection and security systems in the southern and eastern Mediterranean countries
, in their political, economic and social contexts, followed by a discussion.

At the second session participants discussed the relevance of international social security standards like ILO Convention 102 and the European Code of Social Security in the southern and eastern Mediterranean countries. In addition to the general problems related to these standards, the question of their permanent adaptability to the needs and means of the various communities was discussed at length.

The third session, on improving the effectiveness of the social security system, served to identify and discuss components of the system where improvements might be made, namely: the institutional and legal component, the financial and economic component and the social component. Particular reference was made to the most vulnerable population groups.

The fourth session, on social security and the informal economy, analysed the origins of the informal economy and how certain social security practices could be incorporated into formal development initiatives. 

During the fifth session participants examined the reality of access to social security for women in the southern and eastern Mediterranean countries, what special types of protection women needed and what measures were feasible. This session also covered the disadvantages affecting women in terms of social security and the aspects of social security schemes that tend to attenuate or, on the contrary, accentuate the effects of the limited place of women in the formal labour market. 

The sixth session focused on how the social rights of migrant workers from Mediterranean countries are implemented in the countries where they work and live (equal treatment), but also in their own countries when they return (maintenance of migrant workers’ rights). 

A summary of the main issues addressed was presented by Ms Blandine DESTREMAU at the end of the Conference.

The Conference was closed by Ms Lenia SAMUEL, Mr Alexander VLADYCHENKO and Mr Ibrahim AWAD, Director of the ILO’s subregional office for North Africa.

This publication contains most of the reports presented at the Conference, together with a summary of the debates. 

Part One:
Overview of Social Protection in 

Southern and Eastern Mediterranean Countries

Overview of social protection in 
Southern and Eastern Mediterranean countries
Ms Blandine DESTREMAU

Preliminary remarks
The Larnaka conference follows on from the one held by the North-South Centre of the Council of Europe in Alexandria in June/July 2002, which was organised in conjunction with the Centre for the Study of Developing Countries of the University of Cairo, on the topic “Strategies for Social Development and Social Cohesion in the Euro-Mediterranean Region”. 

In his foreword to the proceedings of this groundbreaking conference, Mr. Miguel Angel Martínez
 stated that as the common objective was to build an area of stability and peace in the Mediterranean, the conclusion had soon been reached that social development was the surest and perhaps even the only way to stabilise the region on a sustainable basis and prevent growing radicalism and extremism on all sides.  The primary short-term objective of social development should be to eradicate poverty and social exclusion. In addition, political instability and conflicts, particularly in the Middle East, had naturally been mentioned as factors standing in the way of development and social cohesion in the region. He went on to say that, as a Council of Europe body and instrument, the North-South Centre was particularly pleased with one of the conclusions of the conference in Alexandria, which had led the participants to state categorically that social development had to go hand-in-hand with respect for human rights, which naturally included the right to health, education, work, a healthy environment and security in all respects. Ms Gabriella Battaini-Dragoni
 went a step further in her contribution, emphasising the Council of Europe’s commitment to helping the Mediterranean countries to work towards building societies based on human rights, non-discrimination, democracy, participation, social cohesion, equal opportunities and the rule of law.  This meant working towards sustainable development in the region. 

Social protection is a key factor in the fight against poverty and exclusion and plays a major role in social cohesion, insofar as it genuinely protects and integrates. Moreover, in a region riddled with conflicts, rifts and instability, it must be remembered that security cannot be confined to the political, military and law-enforcement arenas, and that its social dimension has proven essential in order to promote peace, stability and prosperity.  

It is within this dual framework, encompassing purely social as well as more political aspects, that this paper has been drafted. In it, social protection will denote the various institutional instruments that help to protect individuals and families from certain contingencies, particularly that of being unable to provide for their needs. These instruments include various arrangements for the provision of public services and insurance and welfare schemes. As we shall see, these are limited in terms of their scope and effectiveness, which are now under threat from budgetary restrictions and the trend towards informal work that is taking hold in most countries. Against a general backdrop of rising poverty and inequality, in which individuals’ earnings are increasingly unable to secure their well-being or even their survival, social security is consequently emerging as a key issue.

This overview covers the south and east Mediterranean region
. Inevitably, the basis for many of the analyses and points it contains is very general, perhaps too much so: there is insufficient space to give individual consideration to the range of national situations. In particular, it will not be possible to examine the complex, very insecure situation of the Palestinians in the West Bank and the Gaza strip, or that of refugees in the countries in the region. 

This background paper has another flaw: the extreme disparity among sources. Figures for most of the Arab countries are piecemeal and inconsistent. While figures for those countries undergoing structural adjustment are fairly plentiful, it is well-known that less information is available on certain other countries, such as Libya. Palestine is virtually absent owing to its unique situation, which would require a separate paper. Because Israel does not belong to the same geo-economic and political/strategic grouping as its Arab neighbours, it was practically impossible to provide comparable statistics. Except where explicitly stated, the analyses consequently relate primarily to the Arab countries of the Mediterranean region.

Nonetheless, I hope that this paper will fulfil its purpose, which is to outline the features of social protection systems and social security schemes in countries in the region, placing them in their political, economic and social context and covering recent developments; and to contribute to the discussions at the Larnaka conference by introducing more specific issues and challenges. The first section of this paper will outline the social state and examine the impact of its restructuring since the 1990s; the modernising, interventionist and redistributive state is the driving force in development and implements proactive social policies. The second section will examine the specific configuration of labour markets and their development, showing how rising unemployment and the trend towards informal employment are combining with an increase in poverty and a growing lack of job security to bring about a decline in salaried employment. The third section will focus on the paradigm of “formal salaried employment” and the social security schemes set up during fairly prosperous economic periods, many of which are failing to progress. Lastly, the final section will outline the current direction of social protection reforms and suggest a number of points for discussion in relation to the issue of extending social security schemes.

I. Outline of the social state
During the decades in which nation states developed in the Mediterranean region, the social state began to take shape through “social contracts” based on state intervention and redistribution. The years from 1970 to 1985 were fairly prosperous for the whole region. From the mid-1980s, economic growth rates began to fall, while population growth rates remained high. From then on states in the region entered an adjustment phase, albeit at different times. National budgets reflected this change: deficits appeared, and the investment and social development functions hitherto performed by states had to be cut back. 

1.
Interventionist, modernising and redistributive states
Many authors and researchers
 have examined the development of social pacts in Arab countries. Despite well-documented differences, the latter share a number of features that make it appropriate to generalise to some extent. Many such pacts are based on a populist or paternalistic political approach, backed up by heavily interventionist policies whereby the state intervenes in all social and economic sectors. Political parties, trade unions and trade associations allow a high level of state involvement in nationalist political movements and provide a basis for the regulation of labour, while shoring up political takeovers by new elites centred around the army. Inter alia, these forms of social contract have helped to define the relationship between the state and labour (and have in particular shaped salaried employment), to reduce the room for manoeuvre of private capital, and to establish patterns of practices, standards, obligations and expectations, if not rights, which have left their mark on two or three generations. 

The restriction of participation and political freedoms and rights is counteracted by redistributive policies introduced for reasons of solidarity and nationalism (Richards and Waterbury, 1998), which together form the basis for states’ legitimacy. Development, progress, financial security, the right to work, social welfare improvements and social protection in the broad sense are raised to the status of governmental duties or responsibilities, albeit to a lesser extent in Morocco, Lebanon and Jordan than in Algeria, Syria and Egypt, for example. Social protection belongs above all to a political system of patronage and redistribution that gave a certain legitimacy to more or less autocratic political regimes that handed out money as they saw fit. It was under the direct supervision of the state, in its capacity as both an employer and the final arbiter, that social protection and social security schemes and labour law were developed as tools for regulating the work force and above all for political regulation. While such intervention has brought about the integration of a significant proportion of the work force into salaried employment, however, many social groups have been left out. 

In their most typical form, these types of social contract are associated with economies which are financed primarily from foreign sources, and which operate – at least to some extent – in a similar way to “rent” economies (Beblawi and Luciani, 1987, Destremau (ed.), 2000). In those countries that are exporters of labour, private income is supplemented considerably by savings sent home by migrant workers. As for public revenue, much of it comes purely from externally generated income (oil and minerals, investment income, Suez canal, etc.), foreign aid, tourism and customs tariffs, with domestic taxation playing a minimal role. Irrespective of the redistributive, interventionist nature of these states, therefore, they cannot really be described as welfare states in the west European sense of the term;  the various government social protection systems will consequently prove extremely vulnerable during years of recession. The fact remains that the system has operated for two or three decades, long enough to bring about a significant reduction in poverty and inequality, to make very rapid headway in terms of social indicators and to ensure the stability of the established states. Despite the fragility of its own foundations, it will help to lay the foundations for national unity and social cohesion.

Following the fall in oil prices, the 1990s and the early years of this century have been marked by recession, adjustment and economic liberalisation. Impoverished states can no longer afford to finance comprehensive, generous welfare systems. Budgetary constraints, particularly where these are rationalised as part of adjustment programmes, are prompting them to use public funds as economically as possible, to shed staff, to privatise state-owned companies, and so on. Nonetheless, they retain a significant social function: on the one hand, in the transition to a free-market approach it is essential to maintain education, health, training and housing services that enhance the value of human capital; on the other hand, the tensions generated by impoverishment must be managed by means of social welfare arrangements known as “social safety nets” (SSNs).
The economic recession and public-sector reforms have undermined the forms of social pact developed during the period of prosperity and the links established between the economic and political spheres. The tensions affecting almost all countries in the region stem as much from this new lack of coherence, and from unfulfilled expectations regarding the social function of the state, as from the direct loss of household spending power.

2. Public services: the mainstay of the state’s role modernising, cohesive force
Human development has been the main focus of state intervention: in the Arab region, the social state is organised primarily around state education and health services. 
Table 1: 
Breakdown of government social spending – second half of the 1990s – as % of GDP 
	Country
	Food sub-sidies (1)
	Cash transfers and transfers in kind  (2)
	Public works (3)
	State pensions (4)
	Total (1+2+3+4) (5)
	Housing (6)
	Public Health (7)
	Educa-tion (8)
	Total (6+7+8)
	Grand Total (5+9)

	Algeria
	0.0
	0.4
	0.2
	4.6
	5.2
	5.5
	2.6
	6.1
	14.2
	19.4

	Egypt
	1.3
	0.2
	0.3
	2.5
	4.3
	2.0
	1.8
	4.8
	8.6
	12.9

	Jordan
	0.0
	0.9
	-
	4.2
	5.1
	0.7
	5.3
	6.8
	12.8
	17.9

	Lebanon
	0.1
	0.9
	-
	-
	1
	-
	2.2
	2.5
	4.7
	5.7

	Morocco
	1.6
	0.1
	0.2
	1.8
	3.7
	0.1
	1.2
	5.9
	7.2
	10.9

	Tunisia
	1.7
	0.5
	0.1
	2.6
	4.9
	1.7
	3.0
	6.9
	11.6
	16.5

	Source: World Bank, 2002 


Public health services officially remained free
 to users and continued to be financed from government resources (Longuenesse 1992) until the introduction of reforms requiring a contribution from patients. The proportion of total health spending borne by the state in the MENA
 region is the highest among the developing regions, at an average 56% (World Bank, 2002). In some countries, however, it is considerably less than the proportion borne by patients; this is particularly true of Egypt, Lebanon and Syria, where private contributions represent more than two-thirds of the total, and Morocco and Tunisia are not far behind. Investments in public health have had a colossal beneficial impact on social indicators, although inequalities remain in relation to access to health and health facilities. Average life expectancy rose by more than 150% between 1950 / 55 and 1990 / 95, from 41.5 years to 64 years (UNDP, 2002). 

Government investment in education is very substantial, but much lower in Lebanon than in the other countries. Progress has unquestionably been made in the area of school attendance: primary school attendance is close to 100% (except in Morocco), with secondary school attendance also on the rise. It is not clear that spending is distributed very equitably in all the countries; in Morocco and Tunisia, in particular, there is a considerable disparity between government spending per pupil in primary and secondary education, with a ratio of one to three-and-a-half in Morocco and one to two in Tunisia (World Bank 2002). Literacy rates are also improving, although there are still marked inequalities (particularly between the sexes) and glaring instances of backwardness: across the whole region, in 1999, a quarter of the men and half the women were illiterate. The latter consequently have little chance of improving their quality of life and that of their families, while households headed by women account for a significant proportion of the poor. The following generation will not be much better off: 38% of girls in Egypt are illiterate, 56% in Yemen and 43% in Morocco (UNDP, 2003).

It is difficult to ascertain the extent to which such progress is being jeopardised by the adjustment and streamlining of government spending. A number of trends may be identified: in education, while the overall level of spending remains steady as a proportion of GDP, spending per pupil is dropping, not as a result of efficiency gains but primarily owing to reductions in teachers’ real salaries and in spending on equipment. Moreover, the impact of child labour
 on the quality of schooling and children’s attendance is hard to measure, as is the impact of graduate unemployment on the overall incentive to study. The quality of state education is undoubtedly dropping, and a gulf is opening up between state education and a booming private sector. In the health field, these trends are even more marked: the rush of practitioners to the private sector and the increasing proportion of costs met by patients are entrenching and exacerbating the obstacles that prevent the poorest households from gaining access to quality health services. The rise in human poverty, as measured by the UNDP’s HDI/HPI indices, casts doubt on the work of governments in previous years: it is no longer solely individual material well-being that is under threat here, but the very process of social modernisation, which is based primarily on progress in education and health. Public and private international institutions are also becoming increasingly interventionist, thereby challenging the state’s prerogative in this sector.  

3.
The State as an employer

The states differ in the extent to which they act as employers.  Public-sector employment is the main source of redistribution in the region. On average, more than a fifth of the region’s total work force was employed by the state throughout the period from 1975 to 1997, two to three times more than in other developing regions and one-and-a-half times the world average (World Bank, 2002, ERF, 2002). In the late 1980s, the state accounted for about 15% of total employment in Morocco, 25% in Tunisia and Egypt, 55% in Algeria and 45% in Jordan (World Bank, 2003). While growth in public services provided the bulk of state-sector employment, the expansion of government departments and of the army also played a significant role. Until recently, the state, as the leading capitalist entrepreneur, had sole control over the main units of production.  State-owned companies still account for 57% of GDP in Egypt, 32% in Tunisia and 18% in Morocco (World Bank, 2002). In some respects, this complicity between the social state and the state as an employer serves as a policy for the management of labour markets. 

Free access to secondary and higher education and guaranteed jobs for those with qualifications have fuelled a swelling state sector, a high proportion of whose employees hold secondary-school- leaving certificates. Demand for government jobs has been a driving force in raising the level of education. Conversely, the increase in the average level of education has put pressure on governments to employ the newly qualified, thereby helping to create a bloated, overstaffed civil service
. From the 1960s to the 1990s, Egyptian legislation guaranteed people with secondary-school and university qualifications jobs in the state sector. It was primarily as a result of growing backlogs of people waiting for jobs (for up to 13 years in Egypt; Tourné, 2004) that the relevant provision became obsolete. The public sector has also played a crucial role in recruiting educated young women, greatly increasing their rate of participation in the work force. Social protection measures aimed specifically at them (e.g. maternity leave) and their children, together with other protection measures concerning working hours and opportunities for early retirement, have added considerably to the appeal of state-sector jobs for women, prompting them to stay in such jobs longer than in other types of employment. In 1990, the state sector accounted for 85% of female employment in Algeria; it was 54% in Jordan, where the female participation rate increased more than threefold between 1984 and 1996, and it accounted for 66% in Egypt in 1988, 42% in Syria and just 7% in Morocco throughout the 1990s (World Bank, 2003).

While the state sector continued to represent a fairly significant proportion of total employment during the 1990s, this proportion was smaller than in previous years and the public sector was starting to be overtaken by the private sector, except in Egypt: as in Algeria, employment in its state sector continued to grow at a faster rate than in the private sector
. In both countries, growth in state-sector employment during the 1990s accounted for more than a third of total job creation.

	Table 2:      Employment in the state sector as % of total employment in 1997

	
	Central & Local
	Services
	Total Civilian Employment
	Army

	
	Government
	(Education

& health)
	Other than State-Owned Companies
	

	Algeria
	13.6
	11.3
	24.8
	2.7

	Egypt
	18.3
	6.8
	25.8
	3.1

	Israel
	
	
	
	

	Jordan
	6.6
	8.5
	15.2
	10.3

	Lebanon
	2.7
	5.5
	8.1
	6.9

	Libya
	
	
	
	

	Morocco
	4.6
	3.7
	8.3
	2.7

	Palestine
	16.6
	9.6
	26.2
	nil

	Syria
	5.4
	8.2
	13.7
	n/a

	Tunisia
	6.1
	7.3
	13.5
	1.5


Source: World Development Indicators, 1999, World Development Report, 1998/99 and World Employment Report, 1998/99, compiled by ERF, 2000.

Employment in the state sector has played a major role in redistribution. One key consequence has been the development of a middle class, which gives the state its legitimacy, underpins the bureaucracy and acts as a counterweight to other social forces, such as the landed aristocracy. In 1999, salaries paid by the state accounted for almost half of government spending in Jordan, more than a third in Tunisia and between a quarter and a fifth in Algeria and Lebanon. Except in Tunisia (+50%), this proportion has not changed significantly since the mid-1980s. Against a backdrop of budget deficits and structural adjustment, the least politically costly way to contain such expenditure was to allow the real value of public-sector salaries to drop, while cutting back on recruitment and encouraging staff to retire, without replacing them. As we shall see, however, the public sector continues to attract job-seekers: the state is still the leading official employer in urban areas, especially among the educated.

4. Government consumption subsidy programmes and welfare
Such programmes are of two types: firstly, those that are part of the social-state systems that were set up in the 1960s and 1970s (primarily comprising subsidies and income support for farmers, together with measures to protect the economy as a whole); secondly, those introduced as a form of welfare support during the adjustment process and as a new set of social safety nets and tools for the management of social risk (public works
, welfare funds, food vouchers, financial support, etc.). Rising poverty has consequently been accompanied by an increase in individual relief. 

a)
Government subsidies and forms of income support for farmers
Extensive subsidy schemes were introduced in most Arab countries; together with price controls, they were designed to preserve the purchasing power of urban salaries and to provide income support for farmers.

Minimum farm prices were guaranteed in most countries in the region, in some cases subject to obligations to deliver produce to the state, which also administered grain imports and set their retail price on domestic markets. In addition, prices for certain factors of production, such as fertilisers, treatment products, seeds, diesel and water for irrigation, were set at fairly low levels. Farmers with the greatest exposure to the market undoubtedly benefited more than those producing primarily for their own consumption.

For the population as a whole, retail prices for water, electricity and, in some cases, transport were also set at fairly low levels and/or subsidised. This political regulation of the supply of essential goods and services also extended to a range of foodstuffs, so as to stabilise offer prices and to enable the least affluent households to meet their basic needs. Subsidies for food consumption were among the social-state measures implemented in most countries in the region. These included universal subsidies (in Morocco, for example) for items such as bread and essential goods; targeted subsidies (in Tunisia, for example) for products consumed primarily by the less affluent (of inferior quality), or distributed in places to which access was restricted (military or civil-service co-operatives, for instance); and food vouchers distributed on the basis of income (Jordan). Many states offer subsidies to civil servants and military personnel, enabling the recipients to obtain consumer goods below market prices. Such consumption subsidies may be seen as a form of salary bonus, targeting the public sector at the expense of private-sector employees and those involved in casual labour.

As a result of intervention by international financial institutions, Arab countries were strongly encouraged to reduce the extent of their consumption subsidies in order to focus on the most disadvantaged groups and to save on government spending. Subsidies attracted the condemnation of international financial institutions primarily because they distorted price-setting mechanisms. In addition, while they were expensive for national budgets – subsidy heads represented the equivalent of the education or health heads (5% of GDP) – they benefited everyone, and were proportionally of greater benefit to those who were not poor than to the poor
. 

Subsidy schemes are now part of poverty relief programmes; their purpose and modus operandi have changed, and it is consequently necessary to find ways of identifying deserving beneficiaries and excluding freeloaders. In most cases, the number of subsidised products has been reduced in favour of low-quality products that lead to “self-targeting”. The Tunisian programme is “based on the principle that only those who need the subsidy will choose to benefit from it.  […] Goods heavily consumed by the poor continued to be subsidized but they were made unattractive to other consumers. […]  At the same time, the sale of higher-quality versions of the products liberalized.” (Van Eeghen 1995: 36 and 41) Spending on subsidies has been considerably reduced, undoubtedly increasing the level of poverty among vulnerable sectors of the population. Algeria and Jordan abandoned their subsidy programmes in the early 1990s, and turned them into social welfare schemes. 

b) Social safety nets in the adjustment period: targeting
The goal of reducing government deficits and the fear of interfering with market forces, or creating disincentives to work, are giving rise to an all-out “hunt for leaks” and an obsession with “targeting” the introduction of welfare measures. Outdated techniques for selecting beneficiaries are being modernised.

Morocco and Tunisia have had public works programmes for several decades. They are designed to create short-term jobs for the least affluent, by means of construction projects in the community. These programmes have been stepped up as part of the structural adjustment process. In Algeria, they were introduced in the 1990s, once the impact of structural adjustment on poverty had become apparent. The level of wages is crucial in targeting the needy. “Only the truly needy will be willing to accept jobs at low wages. […]  If wages are set too high, chances are big that public work programs will attract the better-off and absorb limited resources for poverty reduction.  Moreover, if wages are set too high, public work programs could undermine job creation by the private sector.”  (Van Eeghen 1995: 36 et 41) While public works programmes provide paid employment for a significant number of disadvantaged people, their short duration means that they cannot be considered as anything other than very short-term relief, or a kind of income transfer in exchange for toil. Moreover, they are shaped by the supply of and need for construction sites, rather than by the needs of the less well-off workers at whom they are in fact aimed, and often turn out to be far too capital-intensive to ensure maximum income distribution. 

Social development funds are a means of providing welfare support during the adjustment process. They have been set up in Algeria, Egypt and Palestine, and a similar arrangement exists in Jordan. Funded by the government and by financial backers, they are usually designed to bolster government investment in the social field by involving local communities and donors in the supply of social services and amenities. They also aim to offset the impact of adjustment on the poor by creating employment for certain vulnerable groups, and to help develop sources of income by means of micro-loans, particularly for women
. In 1999, the Egyptian social fund was the largest in the world. Social development funds play only a minor role in the system of “social safety nets” in the region, and are heavily dependent on outside funding (Jorgensen & Domelen, 1999). 

Programmes for the distribution of direct relief in cash or in kind were established or stepped up once the extent of impoverishment was realised. Food distribution schemes were set up for Tunisian schoolchildren, for the elderly and disabled in Morocco and at mother and child centres in Morocco and Tunisia, and food vouchers introduced in Jordan. These schemes are accompanied by specific programmes in areas such as literacy, training for the least affluent and care for orphans. In addition, social welfare allowances are paid to particular groups (such as people with disabilities, elderly people with no family and households headed by women) on the basis of poverty thresholds. State relief is often supplemented by private charity and international aid, which serve as a back-up. 

Private aid is needed to help perform a social regulation, protection and welfare function that is beyond the capacity of the states. This is noted in most reports on the region, which consider it an asset: Arab countries are typified by a particularly strong, cohesive system of social responsibility whereby families help one another in times of hardship, and income is redistributed to the least affluent by charities and religious organisations and foundations. Most states have liberalised the registration of local charities, which institutionalise traditional charitable practices and support the work of international NGOs. Other forms of humanitarian aid are being developed by new players. In Egypt, hiding behind a rhetoric based on the “reaffirmation of Islamic forms of giving”, businessmen are developing philanthropic practices, occupying, on the fringe of traditional religious institutions, “the place left vacant [for charity by] the current local and global situation”: “charity is consequently re-emerging at the point at which the specific needs of entrepreneurs (promoting private enterprise) converge with the prevailing value system (the obligation to help the poor) and the dominant political line on the international scene (consolidating the minimum state).” (Haenni 1997: 7).

While these arrangements help the poor to survive on a day-to-day basis, it is rare for them to be sufficiently large in scale, long-term and robust to be successful in rescuing people from poverty. In addition, such support generally creates a financial, moral, social and political debt, which considerably limits the capacity for self-reliance of the poor and may even be detrimental to the democratisation process preached so fervently. Moreover, welfare, by definition, does not belong to the field of law. Yet social protection must have a legal basis in order to provide an effective guarantee against financial insecurity, without resulting in a loss of freedom and independence.

In Israel, relief programmes are being reappraised in a very similar way to that observed in west European countries. As a result of the economic recession and budgetary difficulties, major cuts are being made to social and family welfare programmes. This situation is prompting an alliance of political elites and employers to challenge both the relief and the interventionist aspects of the welfare state, in the face of weakened unions, by means of a transition from welfare to workfare, criticism of dependency on handouts, attempts to make the poor feel guilty and so on. (Doron, 2003). 

The retraction of the social state during the economic recession is giving rise to a reappraisal of the social pact, calling into question the forms of domination and power developed during the periods in which nations and states were established, and challenging states’ legitimacy. The recession is closely linked to challenges to the salaried employment model and the undermining of the capacity of work to ensure a secure living.

II.
Labour market restructuring and the increasing lack of 
job security
In order to appreciate the issues raised by the undermining of the extent to which work can secure social protection, it is necessary to analyse the organisation of labour markets, and particularly the structural arrangements arising from the state's role in providing salaried employment.  Labour markets are typified by fairly rigid compartmentalisation and division into sectors, which coincide in a number of respects with divisions along “ethnic” or nationality lines. The fragmentation of the labour market is the result, inter alia, of institutional and political factors, which satisfy the need for political management of the labour force and of social protection by the state (Van Acken, 2004, De Bel Air, 2003). The state creates “formal” employment primarily for its nationals, while, at the same time, whole areas of employment are expressly kept outside the scope of labour law and social security, and large numbers of non-nationals are recruited in these areas. The most thankless jobs often go to workers from other Arab, Asian or African countries, whose insecure status and lack of rights mean that they have more arduous working conditions and lower wages than nationals. Indeed, the region is characterised by labour migration on a substantial scale. Each country has its immigrants, while mass emigration (towards Europe and other Arab countries) allows part of the labour force to be absorbed, thereby improving the standard of living of a considerable number of households. 

The changes taking place are resulting in a drop in formal employment, a sharp rise in unemployment and a trend towards informal employment, which involves a broad range of social groups. They are also leading to growing poverty and financial insecurity: work is becoming increasingly incapable of providing a sufficient level of stable income. Most new jobs are created in low-productivity, low-paid sectors, and labour productivity is continuing to fall, despite ongoing growth in human capital. 

1.
Labour market tensions: rising unemployment
Privatisation and reductions in government spending are slowing down state-sector employment growth in most countries, even though some states continued to take on a significant number of job-seekers during the early years of the recession. Migration opportunities have been diminishing constantly since the mid-1980s, and the private sector, disadvantaged by the direction of economic policies since the 1960s, has not generated enough jobs to absorb new members of the labour force.  Between 1984 and 1989, although its private-sector employment was growing rapidly, Algeria was able to absorb only half the newcomers to the labour market; in Morocco, between 1986 and 1995, the figure was three quarters. In Egypt, employment growth in the private sector (1986-1995) is only half that of the state sector (World Bank, 2002).

The fact is that the labour supply – demand for jobs – is growing increasingly rapidly. It is fuelled by an average rate of labour force growth that is high and has been steadily rising since the 1960s. Whereas the rate used to be around 2%, it has now reached an average of 3.6% per year, the highest in the world. It is sustained primarily by population growth, which remains high despite a significant drop in fertility rates. Two groups of countries may be identified (Table 3): those in which population growth has fallen to around 2 to 2.3% (e.g. Egypt, Tunisia and Israel), and those in which it is greater than 3% (Palestine, Syria, Jordan and Libya, for example). Secondly, a number of structural factors are having the same effect. Owing to the low rate of female labour market participation outside the farming sector and the large number of under-14-year-olds, the average rate of labour force participation has remained the lowest in the world, far behind the other major regions, at 33% of the total population (compared with 47% across all developing countries), or 57% of the working-age population, in 1996. It has been increasing since the early 1990s, however, following two decades of stability. On the one hand, the baby-boom generations are reaching working age, and are now entering the labour market. On the other hand, the rate of female labour force participation is rising; this has been one of the dominant, ongoing trends of recent decades, particularly among those aged 15 to 29 (ILO, 2000a, World Bank, 2003). 

	Table 3: Labour force growth

	
	Labour force growth rate in %/year
	Labour force participation rate among the working-age population (15-64) in 1980 & 2000 (%)



	
	1980-97
	1997-2010
	M 1980
	M 2000
	F 1980
	F 2000



	Algeria
	3.9
	3.8
	80.4
	79.6
	19.1
	31.2

	Egypt
	2.6
	2.7
	83.5
	82.1
	29.3
	37.1

	Israel
	
	
	81.9
	79.4
	42
	56.3

	Jordan
	5.3
	3.6
	78.7
	79.5
	14.6
	27.9

	Lebanon
	3
	2.5
	77.7
	81.1
	21.4
	32.3

	Libya
	2.8
	2.6
	85.6
	78.1
	23.3
	26.2

	Morocco
	2.5
	2.5
	84.6
	82.7
	38.1
	43.7

	Palestine (Gaza)
	5.5
	
	64.3
	71
	6.1
	9.4

	Syria
	3.8
	3.7
	82.1
	80.1
	23.6
	29.9

	Tunisia
	2.8
	2.5
	84.9
	83.1
	34.5
	39.6

	Arab region
	3.1*
	
	
	
	
	

	
	*: 1990-1999
	
	
	
	


Source: ILO, 2000a and ERF, 2000.

It is not surprising that this kind of labour market structure is resulting in a high level of unemployment, reflecting the disparity between labour force growth and job creation. The MENA region now has the highest unemployment rates in the world. The average rate across the whole region is 15%, but it is as high as 20% in Morocco and 25 to 30% in Algeria and Libya, and much higher still in Palestine (ERF, 2002). 

Unemployment is a symptom of the difficulties young people face in gaining access to the labour market, and of their lack of job security. On average, unemployment affects twice as many young people as those in other age groups. Except in Morocco (where the figure is about 40%), Palestine, Jordan and Lebanon, 15-to-25-year-olds make up more than half of the unemployed, and three-quarters in Egypt, Syria and Algeria (ILO, 2003). About a quarter of this age group is officially unemployed in Egypt and Lebanon, and nearly half in Algeria (UNDP, 2002). The unemployment rate is about 50% higher among young women than young men, owing to their increasing participation rate. Naturally, this situation has significant sociological and political implications. 

Analysis of unemployment patterns shows that those worst affected are educated young people (those with a secondary or higher education )
. In Algeria, Syria and Tunisia, about 40% of the unemployed have completed their secondary education; nearly two-thirds have in Jordan and Egypt, and just 20% in Morocco (not because there is less unemployment among qualified Moroccans, but primarily because there are fewer of them in the population). The leading cause of unemployment in the region is the inability of those with qualifications to obtain jobs in the state sector, which are becoming increasingly scarce (ERF, 1996); whereas these qualified young people were previously taken on almost automatically by the state sector, there are now too many of them, often with redundant qualifications that are of little use to the private sector (owing to a lack of technical and vocational training courses). It is what the World Bank describes as “public-sector unemployment” or “institutional unemployment”: the unemployed are those who have been rejected, or are on waiting lists, for jobs in the state sector, and are reluctant to abandon their employment aspirations.

Even so, unemployment is not necessarily synonymous with poverty: the majority of these unemployed people do not belong to the poorest sectors of the population, but rather to the lower middle classes. They are somewhat less likely than other groups to find themselves at the bottom of the income scale. Those in the poorest quintile are under-represented among the officially unemployed (in urban areas) in Egypt (13.8% in 1997) and Jordan (18.1% in the same year), but not in Morocco (20.3% in 1999) (World Bank, 2003). Moreover, the least affluent, who do not have the wherewithal not to work, cannot afford to remain unemployed and find, or create, odd jobs in the meantime (UNDP, 2003). The lack of formal employment consequently inflates the informal sector (Tourné, 2004). It would be worthwhile, therefore, pressing on with studies of both visible and invisible under-employment, which have the advantage of highlighting the low productivity of such survival activities, and drawing attention to the waste of resources, if not the human outrage, of qualified people falling back on utterly unrelated and even demeaning forms of work. In the early 2000s, between 25 and 60% of the labour force, depending on the country, appeared to be under-employed (Agenor et al, 2003). In Syria, 25% of the labour force had worked fewer than three hours per day in 1999 (ERF, 2002). 

2.
 Growth in informal employment
Available estimates place the level of informal employment across the whole region at between 40 and 55% of total employment outside the farming sector. In Egypt, the informal sector is estimated to account for more than half of all employment, and more than two-thirds of private-sector employment. In Tunisia, half of all employment outside the farming sector is informal, while the figure is closer to 40% in Algeria, Morocco and Tunisia (ILO, 2003) and exactly one-third in Syria (ERF, 2002). There is a discrepancy between the number of people not subject to employment contracts and those without social security cover: this is because an insured person’s cover may extend to people who are not affiliated themselves. The fact remains that a large number of people – as many as half of all Egyptian workers – have no social security cover whatsoever (ILO, 2000b). The informal sector is dominated by the self-employed (as opposed to paid workers in small businesses), who account for half of the informal employment in Egypt and Tunisia, two-thirds in Algeria and Syria, and up to four-fifths in Morocco (World Bank, 2003). Women, most of whom are concentrated in the state sector, are less of a presence in the informal sector than men, except in Morocco. 

Surveys and studies also show rapid growth in such employment during the 1990s, and a sharp increase in the probability that a given member of the labour force will become an informal worker (Tourné, 2004, Boissière, 2004, Merani, 2004). Most of the jobs being created at present fall outside the scope of labour law and social security
, thereby entrenching the losses to social security funds. In Morocco, half the jobs created between 1985 and 1993 were informal, although this tempo slowed down in subsequent years (ILO, 2003). Informal employment is spreading fastest in Tunisia, accounting for about half the jobs created between 1997 and 2001 (World Bank, 2003).

The increase in informal activities, which are not subject to protection and are often unlawful, demonstrates the growing difficulty of gaining access to employment and the drop in real earned income. 

Informal work is now the leading form of integration into the labour market. This is not a recent development in the case of new city dwellers coming to cities because of upheavals in rural areas, or unskilled foreign workers, integrated primarily into “institutional informal employment”, which was sometimes intermittent and seasonal, and the special status of which was usually made clear (domestic workers, taxi drivers, construction workers, day labourers, workers in the hotel and catering trade, etc.). However, it is becoming increasingly common among skilled unemployed people who are waiting for jobs commensurate with their qualifications and those who have given up hope of finding such a job and are looking for a stopgap that they hope will be temporary (Tourné, 2004, Boissière, 2004, Merani, 2004). This often consists of self-employment, assisted by micro-funding or “unemployment loan” schemes aimed primarily at people with qualifications. Such schemes offer small investment loans to the unemployed in the hope of turning them into small-scale entrepreneurs – who take risks but have no social protection other than their capital in the form of property. Informal status also provides a means of integration into the formal private sector: short of undertaking labour-law reforms, the authorities usually show a great deal of tolerance towards employment in established businesses which falls outside the scope of labour law and is not covered by contracts or social security. In particular, private companies tend to recruit women on an unlawful basis without social protection, on the pretext that they will stay in their posts only until they marry and are merely seeking a way to pass the time, thereby helping to ensure that they do indeed leave their jobs when they become wives and mothers. Tolerance of informal employment by the authorities is increasingly serving as a policy for managing unemployment among nationals and assisting the private sector (World Bank, 2003). The labour-market compartmentalisation of the 1970s and 1980s has become less rigid.  Somewhere in between formal employment in the state sector, family- and craft-based self-employment and those sectors restricted in practice to immigrants, informal employment is growing as a tertiary integration sector, in which immigrants and nationals rub shoulders and are often competing with one another. This “mix” is not free of conflict: although the “hunt for job-stealing foreigners” is under way, at least officially, in almost all the countries, and national legislation is inclined to restrict an increasing number of employment sectors to nationals, the latter are often reluctant to take jobs that are tainted by having been performed for decades by foreigners held in relative contempt. In some cases, it is primarily women who are integrated into these low-status forms of employment (Destremau, 2002, Van Aken, 2004).

While growing numbers of unemployed people, returning migrants and new entrants to the labour market are turning to “odd jobs” and falling back on their own resources, it is likely that earnings in the informal sector, which is increasingly unable to absorb these newcomers, will drop (World Bank, 2002). In an economic recession, informal work is often synonymous not only with a lack of employment-related social security and a significant amount of unlawful activity, leading to uncertainty and insecurity, but also with low levels of income.  City dwellers in the lowest income quintile accounted for 23.1% of day labourers and 13% of unwaged workers in Egypt in 1997, 18.2% and 16.9% respectively in Jordan in the same year, and 4.6% and 37.1% respectively in Morocco in 1999 (World Bank, 2003).

The growth in informal employment also reflects a need for supplementary income, resulting from the falling purchasing power of earned income (ESCWA, 1996). The marked increases in wages and salaries in the years following the two oil booms continued to be sustained for some time. The decline of the “rent” system in the second half of the 1980s led to a drop in average real salaries in most countries in the MENA region. Outside the Gulf Co-operation Council area, real salaries in the manufacturing sector, which represents between a fifth and a third of the labour force, fell 5.5% on average between 1985 and 1990 (except in Morocco and Tunisia). Salaries were more stable in the 1990s, but are estimated to have dropped by 2% per year on average from 1990 to 1996. The index (1990=100) fell to 77.4 in Algeria in 1996, 87 in Egypt in 1995 and 93 in Jordan (UNDP, 2002). While this drop in real salaries may be explained by falling, or at least stagnating, productivity, it must be said that employees are seeing little benefit from recent productivity gains. Moreover, wage and salary inequalities in the private sector are among the highest in the developing world. In the state sector, there is less of a disparity between different salary levels because the salary scales give more recognition to education levels and length of service, and do not have to satisfy market and productivity imperatives. Moreover, faced with a general erosion of the real value of salaries, governments have tended to make a greater effort to preserve the purchasing power of those in the lowest grades, thereby helping to contract the salary scale. The fact remains that incomes in the state and partly state-owned sector have lost a significant proportion of their purchasing power. Government employees, whom the World Bank describes as privileged, have seen their salaries drop, dramatically in some cases, so that those at the bottom of the scale are just above the poverty line in some countries. According to Jacques Charmes, state-sector salaries tend no longer to represent more than “a small proportion of family income, with civil servants or members of their households holding down multiple jobs […]” (Charmes, 1995: 8). Nonetheless, only a small percentage of state-sector employees belong to the lowest income quintile, which accounted for 5.9% of urban state-sector employment in Egypt and Jordan in 1997, but just 1.5% in Morocco (World Bank, 2003). There are two reasons for this: the incomes earned from such jobs serve as a protection against severe poverty; and state-sector employees are drawn primarily from the middle classes
.

Informal employment is not necessarily an alternative to formal employment, therefore, since a growing number of civil servants are holding down two or even three jobs; in other cases, family members engage in informal activities, but are covered by the contributor’s social security. Retired people and those who have taken early retirement also need sources of income in addition to their meagre pensions. These multiple strategies explain why there is still high demand for jobs in the state sector, which pay badly but are protected and stable, and do not prevent people from obtaining additional income from other work in the private sector. 

The growth of the informal sector cannot be seen solely as a sign of a vibrant private sector, therefore, but indicates a widespread lack of job security that is affecting the social status of members of the educated middle class.  This  not only impoverishes them and makes them more vulnerable, but also demeans them. 

3. 
Rising poverty, vulnerability and inequality 

Until the late 1980s, heavily interventionist, redistributive policies, in conjunction with significant amounts of outside income, inter alia from migration, had managed to keep the level of monetary poverty well below that found in other areas, while social indicators constantly improved (World Bank, 1995a and 2003). Income from both international migration and migration within the region represented between 10 and 30% of household income, with a bias in favour of the poorest households (migrants were over-represented in the lowest income quintile). In all countries in the region, although not necessarily at the same rate, this model is reaching some of its limits: falling income from migration (except in Algeria and Tunisia), budgetary deficits and adjustment measures have resulted in increased poverty. For the last decade or two, impoverishment has struck both the “traditional poor”, who are becoming still poorer, and the middle classes, whose standard of living is falling rapidly. 

According to the World Bank (2002), monetary poverty is now a major problem in the MENA region. In relation to the international yardsticks often used, the poverty figures (measured in terms of income) are low: 2.3% of the population were living on less than 1US$ per day in 1999, down from 4.3% in 1987. Yet at 2US$ per day, a more realistic figure for a middle-income region, 29.9% of the population – or 87 million people – were living in poverty in 1999, a rate that had remained unchanged since 1987. In another worrying development, the reduction in the absolute number of poor people achieved in the 1980s was reversed in the 1990s: although the number of people who were destitute (<1$/person/day) fell by a third between 1987 and 1998, the number of poor people (<2$/person/day) rose by a third
. More than the scale of poverty, the striking development of the last two decades has been its rapid growth. Falling incomes and impoverishment among social strata for whom the “rent” period had secured adequate incomes and a satisfactory standard of living, rising unemployment and unstable, insecure forms of work, together with the undermining of protection measures and public services provided by the states, represent a destabilising watershed.

Vulnerability is gaining ground. Increasing numbers of individuals are facing both the labour market and the goods market equipped with inadequate training, housed in very bad conditions, and lacking the necessary social capital to fit into urban environments in which outlying suburbs are continually swelling with new arrivals. The institutional measures that previously limited this vulnerability, and helped to ensure that it did not lead to poverty and social exclusion, are becoming less and less effective. According to the World Bank (2004), therefore, there is a high risk that a significant proportion of the population will be plunged into poverty; this is particularly problematic in the MENA region, owing to its volatility. In Egypt, for example, in addition to the 23% of people living in poverty, 37% live on incomes that exceed the poverty line by no more than 30%. 

These developments are significant, since the 1990s saw higher growth than in the previous decade. Growth patterns have therefore led to an increase in inequalities, which for two or three decades had been contained by government policies and the economic situation. The oil boom of the early 1970s had initially resulted in very large concentrations of assets and income, but subsequent social policies and the size of migration flows had successfully reduced such inequalities until the late 1980s. As we have seen, these arrangements are being undermined, while the private sector, having been supplanted, is not in a position to take over by providing employment. The drop in income from migration
, falling real salaries and the collapse of the social state are all affecting the most vulnerable households proportionally more than other households. Inequalities are consequently widening – between “classes”, but also between the sexes, between regions, between cities and the countryside (both agricultural and pastoral areas), between citizens and non-citizens and so on – as a result of market forces (in both the goods market and the labour market), at a time when the redistributive activity of the state is also diminishing. In Tunisia and Morocco, income is distributed less equitably than in Egypt, even though inequalities in the latter, as in Jordan (which is in an intermediary position), appear to have widened over the last decade
.

Against this backdrop of labour-market recession and impoverishment, social security is, more than ever, a coveted privilege.

III. 
Work as a means of providing social security cover : a coveted privilege 
Social security systems in the eastern and southern Mediterranean countries are not usually comprehensive in terms of benefits, provide only reduced cover and are being sorely tried by budgetary problems at a time when the countries are becoming poorer and the informal economy is gaining ground.   Yet social security continues to be based on a salaried employment model that reflects the expectations and perceptions of the last two or three generations.  

1.
The salaried employment paradigm
The profile of the statutory employee that has been developed into a model is shaped by labour legislation.  Although it varies greatly from one country to the next 
, the profile tends to reflect that of an employee with a permanent contract who will receive a retirement pension, is insured against occupational accidents and protected against redundancy and unemployment, has health insurance that covers the family as well, and may receive family allowances.  In a way, it is that of the Fordist employee of the welfare state and is in keeping with international labour agreements.  But the fact that this is a model does not mean that it is universal.  Official employee status is basically that conferred by public-sector employment and, except in Tunisia, it is not likely to become a model for all sectors.  It has stopped spreading and it is one example of a privilege (rather than a right). 

Labour law, which grew out of agreements between governments and organised groups of workers, contains provisions governing the existence of trade unions and the various forms of collective bargaining.  Trade unions are allowed in Egypt and the Maghreb countries, but the level of unionisation is relatively low in the region, except in Egypt, and trade union members are to be found mainly in the public sector.  While collective bargaining is virtually non-existent in Jordan, it has an important part to play in Algeria, Egypt, Morocco and Tunisia.  The trade union movement is generally highly centralised, however, and influences wage levels more through political action (by exerting pressure and lobbying) than by industrial action, such as strikes (Agenor et al, 2003).  Egypt and the Magreb countries have laws on the minimum wage, which rarely apply as such in the private sector (Said, 1996).  In Tunisia, only 11% of the work force is covered by the minimum wage provisions.  Most of the countries have statutory provisions designed to restrict redundancies in the official economy, which make provision for often generous redundancy pay calculated on the basis of length of service and earnings.  They provide better protection in Algeria, Egypt and Tunisia than in Jordan and Morocco.  There is now a tendency to relax rules governing redundancies so as to allow the restructuring considered necessary and lessen the cost to employers.  In Algeria the legislation was reviewed in 1994 and severance pay was reduced from a maximum of 15 months’ to a maximum of 3 months’ salary.

Unsurprisingly, rising unemployment, the rapid changeover to an informal labour market and rampant poverty prompted the World Bank to see labour legislation and the salaried employment paradigm as being inflexible and interfering with market forces.  In order to make it easier to hire and fire staff, encourage firms to take on poorly-skilled people and improve market fluidity, it was necessary, it argued, to deregulate and to revise dispute settlement and collective bargaining procedures.  The main adverse affect of governments’ recruitment practices was, it said, to tie human resources to unproductive public-sector jobs.  In fact, all the countries seem to be inclined to reform labour law as a means of changing the salaried employee profile and the protection afforded to those with employee status. 

2.
Social security 

The first social security laws covered occupational accidents (Algeria, 1919; Tunisia, 1921; Morocco, 1927; Egypt, 1936; Lebanon, 1943; Syria, 1946; Israel, 1953), but piecemeal schemes covering several contingencies and based on the social insurance principle sometimes existed well before them.  In the 1940s, Lebanon, Algeria, Tunisia and Morocco passed laws on family allowances, as Israel did in 1959 (ISSA, 2002-2003) . There are various restrictions  : means tests, a limit to the number of children eligible, the exclusion of certain occupations and a limitation on the period for which the allowances are payable.  In Tunisia the allowances decrease with the number of children and are limited to three children, with the result that they are a birth control policy instrument (Chaabane, 2002).

The 1950s saw a rush of laws introducing health and maternity insurance (Algeria, 1949; Israel, 1953; Egypt, 1959).  Such insurance covers public-sector employees, members of the armed forces and, in certain countries, workers officially employed in the private sector, through social insurance funds.  Except in Israel, health insurance schemes provide only limited cover, over and above certain services and types of care that are provided free of charge.  Moreover, cover is poor in terms of the proportion of actual expenditure that is reimbursed.  The result is that the public-sector system is regressive : the poorer the household, the higher the proportion of health care for which it has to pay itself.  Some countries – Algeria, Egypt, Israel, Libya and Morocco – provide replacement income for those who are unfit for work.  The pension schemes (old-age, disability and survivors’ pensions) were also enshrined in law about the same time (Algeria, 1949; Egypt, 1950; Israel, 1953; Libya, 1957; Morocco, 1959; Syria, 1959 and Tunisia, 1960 ; in Jordan this took place later, in 1978). Unemployment insurance schemes, which for a long time were unnecessary, are now generally thought of as a luxury.  They were introduced in Algeria (1994), Egypt (1959),  Israel (1970) and Tunisia (1982).  Unemployment benefit, which is subject to a ceiling, is payable for three years in Algeria, but only 28 weeks in Egypt and three months in Tunisia (ISSA, 2002 – 2003, Ruppert Bulmer, 2002) . There is a trend towards devising alternative programmes as a means of combating poverty, in particular in the form of micro-finance schemes.  

	Table 4 : Types of social security schemes 

	
	
	Sickness and maternity
	
	
	

	
	Old age, disability, survivors
	cash payments for both
	cash payments
+ 

medical care
	occupational accidents
	unemployment
	family allowances

	
	
	
	(a)
	
	
	

	Algeria 
	X
	X
	X
	X
	X
	X

	Egypt
	X
	X
	X
	X
	X
	b

	Israel
	X
	X
	X
	X
	X
	X

	Jordan
	X
	b
	b
	X
	b
	b

	Lebanon
	X
	X
	X
	X
	b
	X

	Libya
	X
	X
	X
	X
	b
	b

	Morocco
	X
	X
	d
	X
	b
	X

	Syria
	X
	b
	b
	X
	b
	b

	Tunisia
	X
	X
	X
	X
	X
	X

	
	a: cover for health care, admission to hospital or both 
	

	
	b: no scheme or information not available 
	
	
	


Source: ISSA, 2002 and 2003

Three countries can be singled out for their social security performance : Egypt, Tunisia and Israel. 

The Egyptian social security system is currently one of the most comprehensive in Africa and the Arab world.  Set up by law in 1975 to cover civil servants and public-sector and private-sector employees, it was extended in 1976 to the self-employed, in 1978 to those working abroad and in 1980 to workers hired by the day.  It covers retirement, disability, death, occupational accidents, sickness, health care, maternity and unemployment.  The system is run by two funds (a private and a public one) and aims to provide a fairly high level of replacement income.  The system fails, however, in its aim to provide universal cover, particularly for the self-employed and workers hired by the day, and especially for those working for the informal economy, who are excluded in practice (ILO, 2000b). 

In Tunisia
 the social security system dates back to 1898, when a retirement fund was set up for public-sector employees.  It developed over the decades that followed, and in 1921 piecemeal measures concerning the private sector began to be taken.  1960 saw a significant extension of the benefits and the cover provided, followed by a steady series of measures designed to incorporate new categories and safeguards.  In 1999 the number of people who could be covered by a social security scheme was estimated at two-thirds of the work force and 83.5% of the employed population.  The remaining 16.5% comprised casual farm labour, persons working on subsided community projects, domestic employees, home helps, members of the clergy and the unemployed.   

The actual level of cover has increased as a result of adjustments to the terms under which contributions are set and collected and to the specific conditions under which jobs are carried out, but also as a result of the introduction of an inspection system and the consultation of employees’ and employers’ representatives at all stages.  A change of mentality has also played a part, however, and awareness campaigns and the active role of the trade unions have contributed to this.  The exemplary sickness and retirement benefits of social security have elicited a broad demand among the younger generations.     

While nearly 100% of employers pay contributions, only 47-66% of the self-employed do.  In 1999, for instance, virtually all public-sector employees were covered, including contract workers, and the actual rate of cover of employees in the official non-agricultural private sector was 97.15%, compared with 73.15% in 1989.  Results in other sectors are not as good, despite substantial progress : a little over half the self-employed workers entitled to be covered had actually registered, compared with fewer than 15% in 1989.  Progress is similar in the case of farm workers, but the rate of cover is still very low for smallholders and fishermen (around 30%).  Recent adjustments should make it possible to increase cover in these areas.  

The system is run by two funds, one for the private sector and one for the public sector, on a tripartite basis, the state having a dominant supervisory role.  The deficits of certain funds (in particular the agricultural funds) are offset by the surplus in other funds, so that overall the system is in the black.  Private insurance companies and mutual insurance funds play very little part.  The benefits provided include health care, replacement income in the event of illness, occupational accidents or maternity, invalidity pensions and targeted allowances.  Welfare measures financed from the state budget supplement the scheme in the case of people who are very poor, elderly and destitute, or disabled, and free medical care is available, subject to a means test, to people not covered by social security.   

The study quoted concludes by stating that, although the enforcement of the legislation has been crucial to Tunisia’s progress towards universal social security cover, constant efforts must be made to adapt the system and devise new means of ensuring that it progresses on a sound basis.  Changes in mentality and the confidence elicited by the open way in which the funds are managed have also played a key part. 

The Israeli social security system is similar to those of western European countries in terms of complexity and statutory scope (ILO, 2000a).  Cohen and Shaul (1998) compared the level of replacement income paid in Israel in the event of unemployment, maternity and occupational accidents with those in sixteen western European countries, stating, "While Israel is not a member of the European Union, it nevertheless aspires to the social and economic standards of the Western World".  Combining several variables – level and duration of benefits, qualifying period, conditions of eligibility – into an aggregative index, they showed that Israel was in the middle of the rating scale for the various countries in terms of maternity and occupational accident benefit, but fairly low down when it came to unemployment benefit.   

In recent months, access to certain benefits, particularly those relating to family policy and social assistance benefits, has been increasingly restricted.  The social assistance facet of social security is being called into question on ideological grounds, but also because the state finances nearly half of it : 45% of the cost is borne by the state budget.  This makes the social security system vulnerable to changes in political priorities and budgetary choices.  There is a risk of new social but also geographical and ethnic/religious divides.  In particular, a major debate is taking place on the conditions of eligibility for family allowances and the benefits paid to large families.  Several factors are involved :  the fact that religious Jewish families are the main beneficiaries of the scheme, whereas they do not generally enter the armed forces and often live in relative destitution ; the fact that there are various restrictions designed to prevent Palestinian Israeli families from receiving these benefits, whereas they still have high fertility levels ; and, lastly, the political, economic and social desirability of encouraging each group to have very large families. (Doron,  2003)

Governments have played a fundamental role in establishing and developing social security and social insurance systems.  All the countries have endeavoured to abide by the conventions and recommendations of the ILO and the Arab Labour Organisation when developing these systems.  Priority has generally been given to protection against the contingencies of invalidity, disability and occupational accidents (Gillion et al,  2000). 

Although governments are responsible for social security schemes, co-operation between employers and employees has been encouraged and, in most cases, the schemes are financed with contributions from both, with the state undertaking to make up deficits (as in Jordan). Except in Lebanon, where the employer alone contributes, employers and employees help to finance pension funds, the former on a larger scale than the latter.  The contribution base is determined according to various principles.  In Egypt a minimum base is set for each trade and profession.  The self-employed must pay both the employee’s and the employer’s contribution,  but may choose their contribution base bracket, except in the case of taxi drivers, who have to pay a lump-sum contribution when they renew their licence.  In Jordan employers submit an annual declaration that serves as a basis for contributions throughout the year.  Workers under the age of sixteen are exempt from contributions.  Except in Israel, where the state contributes massively to the funding of the system, contributions are the main source of finance for social security systems, accounting for 82% in Tunisia, 65% in Jordan and 84% in Syria, the remainder coming from return on capital (Gillion et al,  2000). 

	Table 5:  
	Contribution rates for social security schemes

2002 or 2003

in percentage terms

	
	Old age, disability, survivors
	All social security schemes (a)

	
	Insured person
	Employer
	Total
	Insured person
	Employer
	Total

	Algeria (b)
	5.5 ©
	8©
	13.5 ©
	8.5
	24 (d)
	32.5

	Egypt (g)
	13
	17
	30
	14
	26
	40

	Israel (g)
	2.15 (e)
	2.29 (e)
	4.44 (e)
	5.73 (e)
	4.89 (e)
	10.62 (e)

	Jordan
	5.5
	9
	14.5
	5.5
	11
	16.5

	Lebanon (g)
	0
	8.5
	8.5
	2
	21.5 (f)
	23.5

	Libya
	3.75 (i)
	10.5 (i)
	14.25 (i)
	5.25
	12.95 (i)
	18.2

	Morocco (g)
	3.96
	7.93
	11.89
	4.29
	16.1 (f)
	20.39

	Syria
	7
	14
	21
	7
	17
	24

	Tunisia
	3.68
	7.37
	11.05
	7.74
	15.91
	23.65

	a: Includes old age, disability, survivors, sickness, maternity, unemployment and family allowances.  In some countries the rate may not cover all of these schemes.  In some cases, only certain groups, such as wage earners, are represented.  Where the contribution rate varies, either the average or the lowest rate in the range is used.  

b: Data are more than 4 years old.   

c: The contributions cover only old-age benefit.

d: A flat-rate contribution is also paid for family allowances.  

e : Contributions vary for earnings that are above or below one-half of the average national wage.  

f:  Employers pay the total cost of occupational injury benefit.   

g: Contributions are subject to an upper earnings limit for some benefits. 

i:  Also includes the contribution rates for other schemes.  
Source : ISSA,  2002 and 2003




A study shows that the proportion of budgetary income accounted for by contributions in the non-oil-producing MENA countries is much lower than in the industrialised countries but much higher than in countries with an intermediate level of income.  Tunisia (16.84%), Egypt (9.72%), Iran (6.31%) and Morocco (6.67%) had higher ratios of social security contributions to total budgetary income in 1996 than other MENA countries.  In Tunisia contributions nearly doubled between 1980 and 1996, and in Morocco they increased by nearly 50% (Jalali-Naini, 2000).  Social security contributions account for up to half of states’ payroll expenditure.   

Social security contributions (pensions, health, family benefits, etc.) amount to between 13% and 40% of payroll costs for private-sector employers : an average of 25% in Morocco and Tunisia, and over 36% in Algeria.  According to the World Bank, the cost of these contributions, which may be compounded by that of other contributions (accident insurance, training, medical cover, etc.) deters employers from recruiting officially and prompts them either not to declare their employees or to resort to capital-intensive production methods (World Bank, 2003).  The challenge would appear to be to change the breakdown of contribution costs  : if employers’ payroll costs are not to be made unduly high by social security contributions, the latter need to be borne wholly by employees in the form of lower net wages.  In that case there would no longer be any difference between the supply of official and informal jobs, as the workers themselves would make up their own minds and bear the relevant costs, in one form or another.  Wage reductions would thus help unskilled workers find lawful employment in officially established firms, and would help to ensure that they enjoy social protection.  

One of the reasons for the vulnerability of social security systems is the high dependency ratio : the rate ranges from an absolute maximum of 120 non-working people for every 100 working people (in the 15-65 age bracket) in the Gaza Strip to about 60 non-working people for every 100 working people in Morocco, Tunisia, Israel and Lebanon, while it is about 80 in Jordan and Syria and nearer 70 in Algeria, Egypt and Libya (ILO, 2000a). While population growth rates are falling in the region, the ratio of the working population to the total population is going to rise over the next decade, and the scope for raising social security contributions will therefore increase as well (Jalali-Naini, 2000).  The fact that there is scope for such an increase does not, however, mean that it will actually come about: as we have seen above, the trend towards informal employment is tending to make for lower social security contributions.  The scope for increasing contributions may also be used to channel money towards alternative or supplementary private or community-based insurance schemes or associations, of which there are currently very few in the region.     

3.
Pension schemes 

Compulsory pension schemes account for between a third (Israel) and three-quarters (Morocco) of total social security expenditure,  with Tunisia in an intermediate position (60%).  It seems that the higher social security expenditure as a proportion of GDP, the lower the proportion accounted for by pensions, as the most highly developed systems are based on a wide variety of schemes, whereas the most basic systems concentrate on pensions.   

In most cases, schemes covering civil servants are separate from those covering the private sector.  The schemes have, however, been combined since 1984 in Algeria and since 1981 in Libya.  In the region as a whole, pension funds are financed mainly by social security, and funding is managed by an independent public body.  They are run by representatives of workers and employers, but the law provides for oversight by a public body or corporation for which a Minister, generally the Minister for Labour, is responsible.  The degree of independence of the jointly-managed institutions varies, and governments often have a great deal of influence over the management of social security bodies through audits and appointments.  In Jordan, Lebanon and Syria, the funds are supervised by a tripartite executive board, on which the government has more representatives than the employers and the employees, who are represented on an equal footing 
 (Gillion et al, 2000). 

The schemes are considered to be relatively generous, but there is not such an urgent need to reform them for reasons of financial insolvency as in other parts of the world.  Moreover, because these countries’ populations are relatively young, it is not yet necessary to raise the retirement age.  On the other hand, in some countries it is possible to draw a retirement pension at a relatively early age without having contributed for many years and without being greatly penalised, the amount forfeited being 10% in Jordan in the case of retirement at the age of 46 with 15 years’ contributions.  In Tunisia, the minimum contribution period for entitlement to an early-retirement pension (as from the age of 50)  is 30 years, with a penalty of 2% a year.  Early retirement tends to be used as a means of shedding civil service staff.  In Lebanon, after 20 years’ employment, women and men, regardless of their age, can draw their full pension (in the form of a lump sum) ; this is possible in Algeria as from the age of 50 in the case of men and 45 in the case of women, and in Syria and Egypt as from the age of 55.  In Egypt, one-quarter of pensioners on average (26% in the public sector and 23% in the private sector) have taken early retirement.  The penalty is only 1% for each year before the statutory retirement age (ILO, 2000b).  A pension is payable on retirement between the ages of 60 and 65 with even fewer years’ contribution  : 17 years in Algeria, 15 years in Syria, 12 years in Israel,  and 10 years in Egypt and in Jordan.  In Morocco, workers who have not contributed for the required number of years are not entitled to a pension at all.  Women are often covered by special clauses.  In Algeria and Tunisia, for instance, their responsibilities as mothers are expressly taken into account when the minimum retirement age is set (Gillion et al, 2000).  Social security schemes are sometimes supplemented by social assistance schemes, as in Egypt in the case of women over the age of 50, who are acknowledged to have few employment opportunities.  Measures to combat poverty are thus co-ordinated with social policy objectives.  

The existing state pension schemes are pay-as-you-go schemes, and pensions are paid in the form of annuities, except in Lebanon, where the employer pays pensions in the form of a lump sum (except in the case of civil servants and members of the armed forces). Lebanon is in the process of reforming the system with the help of the ILO.  Retirement pensions are generally based on earnings over a relatively short reference period : three or five years in Morocco and Tunisia, three years in Libya and Algeria,  and two years in Egypt, Jordan and Syria. When the size of the pension depends on very recent salary, there is a tendency for attempts to be made to engineer a higher pension by artificially increasing the most recent salary levels by means of an agreement between the employer and the employee (ILO, 2000b, Gillion et al, 2000). 

The pensions often appear very generous when they are first paid – up to 70% or 80% of recent salary – and can be drawn at an early age.  In Tunisia, for instance, an employee can retire after only 30 years’ service, as from the age of 50, and receive 80% of his or her average salary over the past three years.  None of the pension funds systematically indexes pensions, however, with the result that the real value of the pensions changes according to the inflation rate and discretionary adjustments (World Bank, 2002).  In Egypt, only part of the salary is insured, and salaries are often under-declared.  This partly accounts for the fact that pensions are very low (ILO, 2000b).  Nevertheless, voluntary and supplementary schemes are not a major source of income in the region (Gillion et al, 2000). 

Although rates of cover tend to be higher than in Africa or Asia, the countries in the region do not usually succeed in covering all workers with their retirement pension schemes.  It is important to distinguish between cover for nationals and cover for non-nationals, since there are a large number of migrant workers from within or outside the region on the labour market in these countries.  Despite international conventions requiring equal treatment for nationals and non-nationals, some countries exclude foreign workers from pension schemes (but not from occupational accident cover), either expressly (as in Lebanon in the case of Palestinians, because of the lack of a reciprocal agreement), or in practice, as a result of recruitment policies or arrangements for granting short-term and long-term residence permits.  In cases where residents are covered (Israel, Libya), immigrant workers often have non-resident status.  And while Jordan and Egypt, for instance, have signed bilateral agreements in order to ensure that migrants retain and/or can commute their pension entitlement when they return to their own country, in practice most migrants do undeclared work in the informal sector (mainly in the building industry and service sector) and in practice therefore have no social security cover.  Cover for migrant workers, which overlaps with cover for workers in the informal sector, is therefore still a real problem in the region.  (Gillion et al, 2000). 

Whether they are nationals or foreigners, workers hired by the day and casual labour, the self-employed, domestic employees and family workers are often excluded.  In Jordan, only employees of firms with a staff of more than five are covered.  In Morocco the self-employed are not covered.  In Lebanon temporary farm labourers are excluded, as are domestic employees, casual labour and family workers in Syria.  It is difficult everywhere to ensure that non-salaried staff, workers employed in very small firms and casual workers are actually affiliated, even though they are statutorily covered by the system.  In Algeria, Egypt and Tunisia, the self-employed are, in theory, obliged to contribute, but it is easy to avoid doing so and actual cover rates are low.  As we have seen, the increasing number of inspections and punitive measures in recent years has made a significant contribution to increasing cover for all categories of workers.  In Egypt, the percentage of self-employed who are covered is considered reasonable, but the contribution base is often under-declared.  As for workers hired by the day, they are covered by the pension scheme in exchange for a nominal contribution, and represent a deficit for the state budget (ILO,  2000b).  

The percentage of the working population covered was still relatively low in the late 1990s.  In the region as a whole, between 18% and 34% of the population of working age contributed to a pension fund. In 1995,  in Morocco, less than 20% of the working population contributed to a pension fund, and 17.2% of people over 60 received a retirement pension. In Jordan, in 1996, 27.1% of the working population contributed, and in Egypt half contributed.  In Israel, on the other hand,  100% of the working population contributed in 1993, and 79.4% of those over the age of 60 received a pension (Gillion et al,  2000). 

	Table 6 : Demographic statistics related to social security,  2002 and 2003

	
	Total population

(millions)
	% 65 or older
	Depend-ency ratio (a)
	Life expectancy at birth  (years)
	Statutory retirement age
	Early retirement age
	Per capita GDP

	
	
	
	
	M
	W
	M
	W
	M
	W
	(US$)

	Algeria 
	30.2
	4.1
	63.8
	68.7
	71.8
	60
	55
	50
	45
	5 308

	Egypt
	67.8
	4.1
	65.3
	66.7
	69.9
	60
	60
	c
	c
	3 635

	Israel
	6
	9.9
	61.6
	77.1
	81
	65
	60
	c
	c
	20 131

	Jordan
	4.9
	2.8
	74.9
	69.7
	72.5
	60
	55
	45
	45
	3 966

	Lebanon
	3.4
	6.1
	59.2
	71.9
	75.1
	64
	64
	60
	60
	4 308

	Libya
	5.2
	3.4
	59.5
	69.2
	73.3
	65
	60
	c
	c
	7 570

	Morocco
	29.8
	4.1
	63.4
	66.8
	70.5
	60
	60
	c
	c
	3 546

	Syria
	16.1
	3.1
	78.5
	70.6
	73.1
	60
	55
	55
	50
	3 556

	Tunisia
	9.4
	5.9
	55.2
	69.6
	72.2
	60
	60
	50
	50
	6 363

	a: population aged 14 and under + population aged 65 or older, divided by population aged 15-64.

b: general early retirement age, excluding early retirement for specific groups of employees. 

c: the country has no early retirement age, has one only for specific groups, or information is not available. 


Source : ISSA,  2002 and 2003

The World Bank is highly critical of the pension schemes in Arab countries on the grounds that they are badly designed and ineffective, the reserves are badly managed and benefits are often not allocated as they should be.  The return on the funds’ investments is small, or even negative, as it was in Tunisia and Egypt for long periods.  The reason is that pension scheme reserves are used to subsidise other government programmes (social assistance programmes in Algeria; a social housing scheme until 1992 and then an unemployment assistance scheme in Tunisia). In addition, large numbers of people avoid paying contributions.  While it is true that a proportion of the population not covered is not obliged to contribute by law, most of those not covered, according to the World Bank, find themselves without a pension because they do not pay the contributions payable in the official economy.  Once again, the damage that the informal economy does to pension schemes is clear : whereas there are  ten people of working age (20 - 59 years)  on average for every person over the age of 60 in the population as a whole, within pension schemes there are only 3 to 5 workers per pensioner.  The informal economy represents sections of the population who pay neither social security contributions nor taxes, and all these people, once they are elderly and find themselves without a pension, will be a burden on state social assistance schemes (World Bank, 2002).  These people who escape the system cause contributions to increase and this discourages people from contributing.  The fewer officially declared workers there are today, the fewer retired people will draw a pension in the future.  

The World Bank goes on to point out that pension schemes are therefore very expensive for workers but provide only limited benefits.  As a result, there is little incentive for workers to pay their contributions : indeed, pension schemes are not always a good deal for employees.  Pension scheme contributions amount to 8% to 14% of payroll costs in Algeria, Libya, Morocco and Tunisia, with substantial differences depending on whether or not there is an upper earnings limit.  On the other hand, pensions are sometimes very small.  As the size of pensions is fixed up to the end of the pensioner's life, they very quickly lose value in real terms.  Once again, uncertainty as to the level of benefits they will obtain from the scheme elicits distrust among workers, prompts them to consider the contributions as a tax and encourages young pensioners to turn to the informal economy.  The problem facing pension schemes can be summed up as follows : too little money spread among too many people (World Bank,  2002).

The World Bank goes on to consider what has led to these schemes costing so much and providing so little, and calls for reforms (Morocco, Tunisia, Lebanon, Jordan) designed to raise the retirement age, lower the initial pensions paid out and index pensions to inflation, so that they do not simply dwindle away.  The pension system must no longer be used as an unemployment insurance scheme.  Lastly, the Bank calls for the unification of individual schemes, the improvement of their financial performance and the introduction of funded schemes (World Bank,  2002). 

It should be added that, as is the case elsewhere in the world, the financial equilibrium of pension schemes in the region is in jeopardy because of the ageing of the population.  Life expectancy has risen by 50% since the 1950s, particularly in the countries with the lowest population growth, and the elderly population is going to begin to grow faster than the other groups (the projection being 4% per year on average over the next 25 years, compared with 1,4% for the total population) (World Bank, 2002).  The old-age dependency ratio is going to increase in the short term (by an estimated 50% by 2025).  It must be pointed out, however, that both the proportion of the population over 60 (from 5% to 7%, except in Israel, where it is 12,7% ) and the figure for pensions as a proportion of GDP (around 2% on average) are still well below the figures for other countries. On the other hand, the advantageous opportunities for early retirement are placing a burden on pension scheme budgets: in Egypt the proportion of people who have taken early retirement to the number of elderly people is 241%, whereas in Jordan it is 111%, in Tunisia 73% and in Morocco only 36% (World Bank, 2002).
IV.
Discussion: How can social security cover be improved and extended in the southern and eastern Mediterranean countries ?

The issue of social protection is arising in a context where anti-poverty programmes launched as from the mid-1990s have proved to be powerless to curb growing poverty and the resulting economic, social and political divides.  Social protection must address the labour market crisis and the modernity crisis and make good the state’s lack of legitimacy.  Social security seems to be an important means of ensuring stability. 
1. Social security as a major political and economic challenge   

The mentalities and expectations observed in the region in respect of social security have been forged mainly in the light of experience and as a result of the existence of a system dominated by the state, which is attractive, although it by no means covers the entire working population.  However, adjustment measures, the streamlining of state budgets, privatisation and the employment market crisis are causing the protected sectors to shrink in favour of the informal economy and bringing about a reduction in the real level of benefits.  It is not surprising that the system should be running out of steam in financial terms, given that the contribution base – for a large proportion of state employees – is stationary or declining, and the working population is growing rapidly. 

Job-seekers still favour the public sector, however, despite its inability to absorb new recruits and the low level of pay.  Notwithstanding statutory and status considerations (the image of the white-collar civil servant, job security, etc. ), it seems that this preference is largely based on the social security that comes with public-sector jobs, given that it is one of the facets of the "comprehensive" salaried employment model forged over the last two or three generations, and has left its mark on the expectations of people of working age.  The reluctance of young graduates to go into the private sector would seem to stem from the lack of social protection that they expect there.  Social security is also a key factor in the management of labour markets (public and private sector, nationals and immigrants).  It affects all the workings of the labour market, its flexibility, its compartmentalisation and its propensity to generate unemployment
.

This suggests two possible lines of approach: cutting the link between social security and employment contracts so that social security is an individual responsibility that interferes neither with market forces nor with public finance, or strengthening the link between work and social insurance so as to preserve or even extend the advantages of social security.  

2.
Social protection at risk from macro-economic reforms 
The World Bank justifies its intervention on the grounds of economic logic and free-market principles.  The inflexibility of labour law and the cost of social protection fuel unemployment, discourage the creation of private-sector jobs and make the working population more reluctant to accept less comfortable working conditions and poorer social protection than are offered by the public sector.  It is therefore important to overcome the work force’s reluctance to accept a lack of job security – which cannot last indefinitely – and stop trade unions from taking collective action to preserve such security.  Moreover, the decline in the safeguards offered explicitly or implicitly to people newly arriving on the labour market and unemployed people awaiting public-sector jobs fuels the process whereby nationals replace immigrant workers, since the terms of employment that the former can expect are becoming increasingly similar to those that apply to the latter.  If the labour market is to be decompartmentalised, it is therefore necessary to change attitudes to employment, and salaried employment in particular, so as to encourage self-employment and improve market mobility.   

The policies encouraged and supported by the World Bank are designed to reduce public-sector employment – by retiring people and freezing recruitment – and make it less attractive – by reducing real salaries and social security benefits.  Job-seekers will thus be prompted to turn to the private sector.  The incentive constituted by "non-wage benefit" schemes,  in particular pension and family allowance schemes, is partly in the firing line.  It is acknowledged that initially this policy exacerbates unemployment, job insecurity and poverty, as public works programmes are only a stopgap measure with limited effect.  The private sector is, however, expected to be able to absorb the millions of victims over a period of ten years or more since the measures to combat both the inflexibility of the labour market and the extra costs resulting from established entitlements, trade union resistance and social security benefits will lead to an upturn in investment and employment.   In order to combat poverty, it is necessary to deregulate, enhance flexibility and relax constraints.  

With this approach – which entails managing social risks – social security must be ensured in three ways.  Firstly, by means of voluntary affiliation to individual and/or community-based insurance schemes that are not a burden on employers but are similar to certain funded schemes.  Secondly, implicitly, by reconstituting assets : this is one interpretation not only of all the arguments in favour of the various forms of capital – human and social capital, education, and so on – but also of support for housing improvement projects, which generate assets in the form of residential property, and micro-projects.  In this way private property recovers its role as a means of protection against risk (Castel, 2003).  The third pillar of social security, designed as a means of combating poverty, is assistance from the private sector, associations, the community and the state, to plug the gaps. 

3.
Universal social security coverage: a feasible project 

Historically, social protection has made a strong contribution to social cohesion and to the development of the nations of the southern and eastern Mediterranean, in particular because it has reduced inequalities.  There have, however, always been dividing lines in the populations of these countries – between those entitled to the benefits of the state system and those statutorily denied them (people whose personal status makes them vulnerable, as they are not part of the national community, and whose status as workers does not give them access to social protection – migrant workers, stateless persons or bidouns, domestic employees, refugees, etc.), and between those with social insurance and those without – illegal workers, those not entitled to social protection because of their vulnerability on the labour market and their subservient position (workers in the ‘informal’ sector ).  Furthermore, a new divide is becoming increasingly apparent: while social protection encouraged female employment,  its dismantlement or a reduction in social security cover places women in a precarious situation.  Moreover, an increasing number of poor women are forced on to the labour market without skills and without either social or family protection.  Households headed by women have been shown to be over-represented among the poor.  

Consolidating and extending a social protection system that is to play an appropriate role in the development and regulation process entails strengthening the contribution base by means of taxes or contributions.  Yet the limits to the state’s capacity to extract money (Henry and Springborg, 2001) deter attempts to rationalise taxation and broaden the tax base substantially, and are an obstacle to the introduction of monitoring systems.  These limits also seem to apply when it comes to broadening the compulsory social security contribution base in the private sector, for attempts to strengthen the link between private-sector salaried employment and social security, or even to make the latter a component of private-sector salaried employment, come up against vested economic interests and free-market rhetoric.  The fact remains that improving social cohesion by extending social and economic rights, of which social security is one of the main pillars, is a feasible undertaking in the context of middle-income countries such as most of those that concern us here.  The Tunisian model is exemplary in this respect.  

What lessons can be drawn from an analysis of measures to make social security universal, as undertaken in Tunisia, but also Colombia and Korea, for example, and the difficulties such measures are coming up against in Egypt, Morocco and elsewhere, with the aim of looking beyond the experience of individual countries and suggesting, in other more or less similar countries,  nearby or further away, social protection reforms that do not favour policies based on welfare handouts and private insurance, but are geared ultimately to universal social security cover ?  Here are a few ideas for consideration:
1- Participation and legitimacy : Social security caters for the working population and not for those who are the casualties of economic growth.  In Western Europe it is linked to the spread of a work relationship based on salaried employment.  It originated in the heart of the business world, in the relationship between employees, who were anxious to reduce the risks they faced, and their bosses, who were driven by a sense of social responsibility and a vision of their long-term interests.  Social security cover was then extended as various occupational groups were included in turn.  How can we rewrite history?  How can we set up a virtuous circle whereby the benefits of social security affiliation are substantial and convincing enough to prompt voluntary affiliation and, at the same time, provide justification for a compulsory - and controlled - extension of the contribution base to people not in salaried employment?  What role should the state play?  And what about social forces?  How can outsiders replace and/or supplement, encourage and support the social forces underpinning social protection?  

2- Integration and protection: How can the extension of social security be made to work in favour of social cohesion rather than reflecting growing compartmentalisation or even exclusion?  How can we encourage the integration into the social security system of those statutorily excluded from it, in particular certain employment sectors and certain groups of workers?  Where migrant workers are concerned, how can we improve arrangements for transferring entitlements from one country to another?  How, too, can we ensure that particularly vulnerable sections of society (especially young people and women) are automatically covered by social security schemes, to prevent their resorting to welfare handouts and help them to become integrated into the labour market? 

3- Diversity and a gradual approach:  How can we devise policies that are intermediate between the various levels of intervention and mobilisation and, at the same time, serve as a half-way house, the ultimate objective being universal social security cover?  What form is universal cover ultimately to take, how is it supposed to progress over time, what means are to be used to achieve it, what are the intermediate stages, and how far will it then be necessary to go to achieve the ultimate objective of universal cover?  Do we start "from the top", with universal rights and membership of, and contributions to, a single scheme that is compulsory for everyone, or “from the bottom”, with the establishment of mutual insurance societies, partial insurance schemes, targeted welfare handouts and the application of the principle of subsidiarity (solidarity from the family and community first and from the state only as a last resort) ?  How does this approach fit in with social and political priorities and the "problems" to be solved? How do we continue to provide social protection without resorting to handouts for the poor or to the individualist/free-market option? How can we incorporate "traditional" forms of (family, religious, etc.) solidarity without either robbing them of their substance or overestimating the contribution they can make?  

4- Security and viability: How can we go about making social rights universal in situations where salaried employment is insecure and a minority form of employment?  What kind of social pact and institutional compromise is needed?  And what are the real financial and economic constraints?  Is it necessary to be a "rich" country in order to make social protection universal?  In other words, is there a minimum "development threshold" that has to be crossed before one can seek to achieve this objective?  Or indeed, is a degree of equality in the distribution of income a prerequisite for universal social security cover?  
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Preliminary remarks

The subject of the relevance of international social security standards is very general from one point of view, but specific from another. It is general because virtually all problems referring to international standards can be viewed from the angle of their relevance. It is specific because it is aimed at the states of the south-eastern Mediterranean region. Since international standards are characterized by the quality of not being linked to national or regional distinctions, narrowing down our subject in this way does not seem all too meaningful. In the following, I will therefore focus on the general problems arising in connection with international standards. It is to be hoped that there will be sufficient opportunity to deal with particularities in the ensuing discussion, to the extent that subsequent papers do not do so.

International standards in the field of social security – an overview
Globalisation and social security
Social security systems continue to bear predominantly national features. This is due to heavy financial dependence on state budgets, but also to social circumstances that have largely been shaped by history. Even so, mounting internationalisation and globalisation, by no means new processes, are leading to a rising demand for international rules in the social security sphere. With economic relations becoming increasingly international and many economic policy decisions no longer being made within the national realm, social security issues, too, by necessity can no longer be decided solely on a national basis. There is a need for international rules and decision-making competences; otherwise, social policy cannot respond adequately to the economic challenges of our time.

People’s mobility, in particular that of employees, further enhances the need for such international regulatory options. To what extent existing approaches suffice will need to be analyzed critically.

International and supranational regulations
Public international law provides a highly diversified set of instruments that are also used for international standard setting. Bilateral and multilateral treaties, declarations, and pacts are concerned with social policy issues.

Beside international law, which establishes obligations between states, an additional instrument was created after the Second World War in the form of supranational law, which can also become effective in the social policy sphere. What distinguishes supranational law from obligations under international law is that it leads to the foundation of institutions, based on international treaties, upon whom sovereign rights are conferred. This is significant at least for one state within the region we are discussing at this conference, namely Cyprus, which joined the European Union on 1 May 2004.

Differing regulatory contents
International standards of relevance to social policy can deal with a variety of regulatory matters. They can set minimum standards which the contracting states should not fall short of. This objective is pursued by most of the ILO conventions, the UN human rights declaration, and UN pacts, but also by the European Social Charter and the European Code of Social Security as regional instruments. At supranational level, we have the fundamental social rights which are to be enshrined in the envisaged European Constitution and are likewise meant to guarantee a minimum standard in the social sphere.

These social standards, which are the main focus of this paper, are complemented by other international rules designed to coordinate the diverse national social security systems to prevent persons engaged in trans-frontier affairs from suffering any, or at least any serious, disadvantages. Meant here are the so-called coordination rules governing social law. They may take the form of bilateral and multilateral social insurance agreements and, at European level, include the EC Regulations on the social security of migrant workers. A main example of ILO standard setting in this context is Convention No. 157. The Council of Europe, for example, by adopting the European Convention on Social and Medical Assistance, framed an instrument for coordinating the social assistance and residence law of its member states.

These standards and coordination rules deal directly with social law. International law may, however, also have an indirect effect on state social policies. The most important examples here are internationally guaranteed human and civil rights, such as the protection of property or the guarantee of judicial remedy – to name only two cases that have gained considerable practical relevance.

Universal and regional standards
Since the middle of the 20th century, universal and regional standards have developed side by side. Their distinguishing criterion is the territorial area of application, which can extend globally across the whole world, as in the case of standards set by the UN and the ILO, or across certain regions, for instance those set by the Council of Europe or the European Union. The factual grounds for such co-existence can be that regional standards are adapted, on the basis of universal principles, to the circumstances prevailing in the given region and can thus be set at a higher level. Yet co-existence also gives rise to difficulties in coordination. This applies above all to the parallel nature of supervisory mechanisms, which can lead to confusion among the participating states and their citizens if they are not, or not sufficiently, harmonized with each other – since identical or similar standards may be interpreted and applied differently.

An example of the institutional coordination of monitoring procedures is the participation of the ILO Committee of Experts in supervising compliance with the European Code of Social Security. The Committee’s involvement ensures that the Code, which emerged from and largely concurs with the ILO Social Security (Minimum Standards) Convention No. 102, is interpreted along the same lines as this Convention. 

Standard-setting issues
From the profusion of issues in connection with standard setting, I will now pinpoint only a few, and even these cannot be treated exhaustively in view of the short time available.

Developments in the objectives of standards
Looking back on the origins of ILO standard setting, and analyzing the developments that have occurred since then, we note changes in the objectives of social security standards. While the early ILO conventions were concerned only with social insurance as a protection instrument, the actual aim – that of achieving social security – came to the fore after the Second World War. Thus the main emphasis was no longer on a specific instrument – social insurance – but on the envisaged goal of social security, which can be ensured by a large variety of instruments. The concept of social security, which also formed the basis for the standards set by the Council of Europe, has recently been extended by the broadened notion of social protection – albeit without a paradigm shift occurring so far.

Glut of standards

The co-existence of universal and regional standards, and the increased differentiation of social issues that become the subject matter of international regulations, have produced a standards glut. Especially within the ILO framework there is the additional problem that older standards must be brought up to date. In the process, the existing body of standards is supposed to be revised, consolidated and updated. Experience gained in the course of ILO activities has shown that considerable difficulties arise here. Above all, updating should not occur through a mere increase of standards.

Legal or political obligations
International standards can impose on states legal obligations that are monitored using special procedures. Standards can also, however, be confined to the mere definition of political objectives. The states’ obligation will then consist in aspiring to these objectives in their national politics – which is scarcely verifiable in precise terms. ILO circles speak here of “promotional conventions”, an example being the Employment Policy Convention No. 122. The European Union, too, has adopted procedures that define political aims which are then to be striven for by the constituent states. These procedures are embodied in the so-called Open Method of Coordination, whose inherent purpose is to initiate an international exchange of views on ways to achieve social policy goals. Such procedures as they are now practised by the EU would also be feasible in an international frame – that is, without a supranational foundation – and could be helpful in further developing social security systems. Methodological recourse can thereby be taken to the insights gained from comparative social law.

Concentration on fundamental standards
The plethora of international standards, especially those set by the ILO, should, according to a widespread view, be contained by concentrating on fundamental standards that establish a direct reference to human rights. This has been the purpose of the ILO Declaration of Fundamental Rights, which aims at the extensive promotion of a number of standards regarded as fundamental. Such an approach is certainly justifiable by an array of good reasons; however, objections have also been raised against it. Labelling standards as fundamental simultaneously implies that there are other principles which do not merit that qualification – which are thus considered less important. This category of less important standards includes all those having to do with social security, for instance the standards set forth in ILO Convention No. 102 on Social Security (Minimum Standards). Such a degradation can have adverse consequences for the international safeguarding of social standards.

Mode of implementation and supervisory activities
What contribution international standards can make towards achieving a social order depends on their effect. This effect does not unfold automatically; rather, it relies on the possibilities of enforcement and supervision, which in turn must be geared to the respective modes of implementation. Mode of implementation and supervision are therefore closely related.

1. Social standards can be confined to exerting an influence on social policy debate. That will only be the case if the necessary international instruments are available on this level. To illustrate this, an example: ILO Convention No. 122 concerning employment policy can only take effect and lead to more extensive employment in the member states if it is accompanied by a widespread exchange of experience that must include the competent national authorities. In fact, however, this convention, like all others, is subject to the ILO reporting und supervisory procedure – which does not ensure that an international exchange of experience is triggered among the competent employment administrations.

2. The regular effect of conventions and treaties is that, by ratifying them, the member states undertake to bring their national legislation into conformity with the provisions of international law, or to ensure that such conformity is maintained. This obligation is monitored by way of a reporting procedure that calls in independent experts, both at the Council of Europe and the ILO. The ILO Constitution also provides for complaint and prosecution procedures, which, however, are only seldom invoked. These supervisory mechanisms have been criticized time and again for being too selective and too ineffective. One must nevertheless counter such criticism by pointing out that a more effective procedure is not in sight. Should new mechanisms be developed, they would have to be accepted by the states – which seems quite unlikely, especially in the domain of social standards.

3. International social standards, by way of exception, also contain rights that are accorded to individual citizens. One speaks of self-executing standards. Once such standards have been ratified, individuals can assert the rights thus granted directly against their state. The claimants then have the possibility to appeal to national courts for the legal enforcement of these rights – a possibility usually not given for international obligations.

4. As a matter of principle, individual citizens have no access to international jurisdiction for the enforcement of social rights. The European Court of Human Rights monitors compliance with human rights; it has no jurisdiction for reviewing compliance with the European Social Charter or the European Code of Social Security. The only exception is when human rights safeguard indirect social positions. An example here is the so-called Gaygusuz Case concerning the failure of the Austrian government to grant a social benefit to a Turkish national. The European Court of Human Rights deemed this an act of discrimination against a position guaranteed under the Human Rights Convention – the protection of property – and obliged Austria to provide compensation.

5. Social standards apply to the states that have ratified them and thereby undertake to harmonize their legislation with the standards. These standards have no direct effect on commercial transactions, or on trade and development agreements. Debateable, however, is whether a state could compel its contractual partners to comply with social standards, for instance within the scope of development politics. Thus it would be conceivable to oblige contractual partners to use or trade with only such goods that have been produced – or services that have been rendered – in compliance with international standards. The expedience of inserting social clauses of this kind into international trade contracts is highly controversial. A detached question is whether the relevant clauses are meaningful and enforceable in the area of development aid. It is answered differently by the states involved.

Future relevance

As to the relevance of social standards in the future, their previous development cannot simply be extrapolated, for doubts about the necessity and expedience of social standards by all means exist. To name only a few of these critical aspects:

· National but also international politics are strongly influenced by the predominance of economic reasoning. Under such reasoning, social standards merely signify cost and expenditure, which should be kept as low as possible.

· As in the past, it will be left primarily up to the individual states to shape their social systems – and that will depend decisively on the given economic, financial, and societal conditions governing this task.

· The mentioned doubts have met with some response in the ILO’s policies. In any case, concentrating on the core labour standards summarized in the Declaration could be understood as such a response. Similarly, tendencies towards replacing the legal supervisory procedure by political instruments can be interpreted in this way.

· Developing states partially regard social standards as mechanisms used by industrialized nations to blockade cheap competition from these states.

· And finally, the effectiveness of mechanisms for supervising international standards is subject to subtly differentiated criticism.

These are only a few of the critical arguments. It is not possible to discuss them in more detail here. Even if all existing doubts were not to be fully dispelled, there are nevertheless good reasons for the future necessity of international social standards, and for recommending their further development and their improved implementation and supervision. Here again, I mention only a few individual aspects that underscore this view:

· Despite the economisation of all spheres of life, much speaks for the view that social security will not forfeit its importance for citizens in the future but will, quite on the contrary, gain even greater importance. Changes in working life – frequent job changes and interruptions in phases of gainful activity – as well as changing family constellations and demographic trends will lead to a growing need for social protection.

· International standards are suitable mechanisms for improving national conditions. And international standards are often the starting point for action on the part of national legislators: for example, the European Code of Social Security and Convention No. 102 assumed important guidance functions in the course of the central and eastern European transformation process. But also with a view to the reforms occurring in other states, international standards constitute an essential framework for implementing change.

· On the basis of an advanced comparison of social systems, best-practice procedures can be ascertained, similar to those currently under discussion in the European Union with the help of the Open Method of Coordination. The increased application of comparative law is thus feasible and necessary.

· But an elaboration of social standards has also proven necessary at international level. In the wake of globalisation, many decisions are no longer taken at national level. This applies in particular to economic affairs in which decision-making processes have largely been internationalized, multinational conglomerates being a prime example here. The national legislator cannot take effective action in this sphere. Rather, what is needed are international rules and instruments that apply also to the social field, so that economic globalisation can be countered through compensatory social measures. Should this fail, national pressure to restrict globalisation will grow. And that would entail considerable losses of efficiency.
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It is standard practice for the ILO to consider whether international labour standards are suitable for application in member states, both when new conventions or recommendations are adopted and in the ordinary course of its supervisory, evaluation and research work. Such concern should be greater and shared more widely whenever standards relating to human rights are involved: thus a review of social security standards and practice everywhere is amply justified.

The level of interest in this issue has undoubtedly grown, however, since the 2001 International Labour Conference forged a “new consensus” on the subject of social security, instructing the ILO to undertake further work to extend it throughout the world. Such a goal naturally has the support of all the social and political agencies that continue to uphold citizens’ right to social security. The Council of Europe is a worthy representative of these agencies, all of which deserve thanks for involving us in this collective undertaking.

This combination of reasons, all equally valid, brings us, during this session of our conference, to compare international social security standards with the actual situation as regards social protection in non-Community Mediterranean countries, and then to look together at ways of making them more suitable. As part of this exercise, we shall of course scrutinise the legal and practical implementation of international social security standards in the region, but also assess their objective applicability in a region that does not have the best human development indicators. In this respect, our group discussion is undoubtedly not far removed from the debate about the universality of economic and social rights and the conditions for their honouring in the context of free-market globalisation.

1.
The unity of the concept and the varying conditions in which it is put into practice
International standards are not necessarily the best instrument for the observation and analysis of the implementation of social security in a given region, however, particularly where those standards are limited to the principles set out in the International Labour Code. In fact, social security emerged before any mention was made of it in the ILO’s Philadelphia declaration, and prior to its subsequent enshrinement as a human right in the Universal Declaration of Human Rights and then in the International Covenant on Economic, Social and Cultural Rights. While it may be argued that a number of conventions adopted by the ILO between the two world wars – relating to maternity, industrial accidents and sickness – heralded the advent of social security, it has to be acknowledged that Convention No 102 was adopted only once the universal nature of this right had been recognised by other international standard-setting instruments, and that it was therefore designed less to secure recognition of its universal value than to give it measurable consistency in each country, bearing in mind the range of national policies pursued in this area. The minimum standard consequently had to be designed to be flexible so as to ensure that it was acceptable to the countries concerned, irrespective of both their ratification of the other conventions and their national social protection systems. Accordingly, it gives each state the freedom to develop its own national social security system using the set of standards adopted, which are consequently presented as performance indicators for protection rather than as a definition of what social security ought to be. 

It is surprising, therefore, that a relatively small number of countries have ratified this convention during a half-century in fact characterised by considerable progress in this area, initially in industrialised countries and subsequently in newly independent states. In this connection, it will be noted that countries of the southern Mediterranean region have a fairly average record when it comes to ratification: three countries out of 13 have ratified the Convention, compared with 41 out of 188 worldwide. The low success rate of Convention No 102 as the main standard-setting instrument in the social security field perhaps puts into perspective the less satisfactory results achieved by the other seven conventions that the ILO’s Governing Body considers up to date in this area. Worth noting, however, is the relative success of Convention No 118 on Equal Treatment (Social Security), which has attracted 38 signatories, including six from this region; this can probably be attributed to the campaigns conducted in favour of equality and against discrimination, and not especially to the social security component. 

Such an observation may arouse curiosity, particularly in respect of the industrialised countries, whose employment structures and social security frameworks strongly resembled, until the 1980s, the implicit reference model that served as a basis for international labour standards. It is not terribly surprising, however, in the case of regions where this right developed only following political independence, and was confined to the public and formal business sectors.
Possible explanations for the worldwide disenchantment with international social security standards include the priority given in recent decades to certain first-generation fundamental rights, such as equality and non-discrimination (initially racial, and later sexual) and, subsequently, child welfare. This is still reflected in the 1998 Declaration on Fundamental Principles and Rights at Work, which makes no reference to the right to social security or its corollary, the right to work.

Further back in time, it is understandable that the scope of this right varied depending on whether it was set against the backdrop of a market economy or a planned economy, the freedom to work – with needs met by the market – or the obligation to work, with universal cover of workers’ basic needs.

More recently, it was difficult to reconcile the wave of liberalisation and the opening up of markets – and the associated deregulation and measures to reduce state intervention – with the necessary standardisation in this area, even though free trade is not incompatible with the regulation of social protection.

For their part, those countries of the South whose modern economic sector absorbs only a small part of the workforce have opted for either a universal social security system financed from government revenue, particularly oil rents, or a contributory distribution system; the latter is necessarily restricted to employees, making it to some extent a perk, particularly for civil servants.

Historically, there consequently appears to have been a discrepancy between the acceptance in principle of social security and its implementation through public policies. The coherence of this concept is clearly disintegrating as a result of sectoral policies and the way in which it has been implemented in the past. This can but inhibit or impair its enshrinement in standards. 

In the context of globalisation, the close links between social security, on the one hand, and economic organisation, free trade and the sovereign functions of the state mean that it can, to some extent, be shifted into the sphere of economic and financial negotiations, thereby taking it out of the arena of political debate and welfare demands. 

In the southern Mediterranean region, for instance, structural adjustment plans, followed by international economic agreements, helped to dismantle the basic components of social protection (withdrawal of price support and of subsidies for the public sector and social agencies, reduction in the number of civil service posts, etc), often unbeknown to those involved in the welfare sector.  For their part, poverty and personal insecurity have been officially acknowledged, and specific steps taken to address them, without any reference being made to their relationship with employment, social welfare, social security and other sectoral policies.

These measures, many of which were promoted by the World Bank, have had a greater impact on recent institutional developments in the social security field than any other standard-setting activity. For some time, a number of the justifications for the “economic recovery” and “institutional upgrading” policies that have accompanied measures have even been drawn from the arguments in favour of social security: efforts to achieve equality and social equity among recipients, a concern for fairness in the redistribution of public money, giving priority to the most vulnerable groups, establishing genuine inter-generational solidarity through the sustainable provision of cover, giving priority to productive social investment, and so on.

No one is questioning the right to social security, therefore, or at least not openly. However, the intricate overlapping of social security with public policies, markets and demographics means it is more important than ever to evaluate the appropriateness of international social security standards in the light of the range of possible policies and the universal values for which they serve as a vehicle.  

2.
Consent to the objectives and promotion of new social security techniques
In legal and institutional terms, the implementation of international social security standards does not appear to necessitate the use of techniques that are fundamentally different from those applied in respect of other international labour standards, as regards their ratification and incorporation into domestic law and also their effectiveness.

It is true that the consent of those countries with the best human development indicators serves to shore up their legitimacy and makes it easier for them to resist the forces calling for full compliance with the laws of the market. It also supports the efforts, through international co-operation structures and by poor countries, to persevere with the extension of social protection. It must be said, however, that the political resolve expressed through the ratification of an international convention is not always able to overcome societal resistance, particularly where such resistance is based on economic factors: a standard that is rejected by society is inevitably ineffective.

Should the commitment of the states in the southern Mediterranean region to extending social security cover to most workers be sealed, therefore, through ratification of international social security standards, which will then serve as indicators or for forward planning purposes, in view of the effective impediments to their implementation?  Or, conversely, should priority be given to helping them gradually to step up social protection until these societies are in a position to confirm the positive results achieved by ratifying the relevant conventions?  

For the ILO, this issue is not confined to the social security field, and it is reasonable to assume that it cannot allow varying degrees of strictness in the application of its standards, depending on their purpose. However, recent developments in its standard-setting policy provide scope for innovative approaches whereby standards can be promoted without placing undue emphasis on their vehicles or being too focused on supervisory mechanisms as a way of monitoring them. Convention No 182 is a good example in this regard. Owing its existence solely to the desire for promotion and monitoring proclaimed in the Declaration, it has served as a springboard for a major effort to achieve compliance, through means involving primarily co-operation and assistance, although ratification and evaluation remain options.

Allowing states to select those benefits from the minimum standard that best meet the needs of their population and are within their reach financially, Convention No 102 sets out a framework for a gradual, integrated social security policy that can be adapted and fine-tuned. The countries in the region have all embarked upon this path: their success rates vary, and reforms are urgently needed. The changes to be made should focus on the objectives pursued rather than literal compliance with the instrument. To begin with, the minimum standard can thus be evaluated in relation to the wage-earning population alone, subsequently being extended to social welfare arrangements and measures to combat poverty.

The adjustments needed in this area require both the countries concerned and the ILO to develop a common approach, so that the interpretation of the rules can be updated without undermining their substance.  

International social security standards will be able to serve as a yardstick with a view to stepping up the cover provided by national systems and to extending it by means of insurance arrangements confined to the most serious contingencies and voluntary cover backed up by the various forms of mutual aid. Public assistance, public health, programmes to combat poverty and measures to promote work and self-employment should be included. Such an approach can but enhance the coherence of social protection and contribute to the extension of social security cover.

International co-operation structures could help with these reforms by offering both technical support (studies, training, research and education) and targeted financial support, along the lines of that provided under the various programmes to combat poverty. Nevertheless, a certain amount of common ground needs to be found among the main partners in the region with regard to the pursuit of these same objectives: international bodies, the World Bank, the EU, development funds, and so on.

The usefulness of international social security standards in supporting effective national policies in the region consequently cannot be assessed solely in relation to the efforts made by the states; the way in which they are promoted internationally and the reactions of partner organisations and countries must also be taken into account.

Securing acceptance of such objectives among the populations concerned is the key to success. While it is essential that the current shortcomings be clearly identified and addressed, it is just as important to consolidate the benefits accruing from the system by ensuring that it is sustainable and transparent and continues to progress. Over and above the soundness of the system itself, it is the soundness of the values for which it serves as a vehicle that is at issue. 

Within the countries of the region, criticism of social security often features in the debate about the general shortcomings of governance. In international relations, criticism of international social security standards fails to conceal ambivalent attitudes to the values and responsibilities they promote.

3.
Appropriateness of the values and policies relating to social security
It is true that the minimum social security standard established by Convention No 102 reflects the prevailing view of social security in the 1950s, which was in line with the theories of Lord Beveridge and Fordist policy. It covers the main social contingencies which arise in industrial society, and the goal is that of putting in place national protection systems under the supervision of the state.  Half a century later, these contingencies are still very real, even though their relative importance or the wording used may seem out of step with the new economic and social context. In most countries, for instance, industrial accidents are no longer the social scourge they were in the mechanisation era. Similarly, the specific concerns expressed in the Convention for the fate of workers’ wives seem outdated, now that occupational and social equality requires consideration to be given instead to workers’ spouses, irrespective of gender. The family unit and children’s best interests have also entered the socio-cultural arena, bringing new demands. Unemployment benefits are no longer viewed in isolation from other ways of regulating work and income, such as funding for occupational retraining, a guaranteed minimum income and tax treatment of income. Lastly, the technical criteria set for various benefits may seem rigid, given that the latter may either overlap or be incorporated into general sectoral policies. Moreover, reduced involvement of the legislature in the economic and social sphere may impede the statutory implementation of these standards.

For all that, must it be concluded that international social security standards are obsolete? Nothing is less certain, given the number of countries that fail to reach the minimum threshold, but are nonetheless being obliged by market forces, or even by international economic agreements, to dismantle existing protection arrangements. Even in industrialised countries, budgetary restrictions, coupled with the abandonment of standard-setting in favour of “social dialogue”, sometimes lead to an emphasis on economic competitiveness at the expense of collective protection, and to the acceptance of compromises that eventually erode the foundations of social security.

Yet it is thanks to social security in the form it takes in modern societies that basic economic and social rights are no longer seen solely as freedoms, but rather as material prerogatives exercised within a framework of continuous state support. Social security improves access to child welfare and the rights to health, work and housing, or offsets the loss of such rights, through social services and constant financial transfers. Not only does social security thereby help to prepare and maintain the workforce for a free-market economy, but it also provides scope for helping workers to adapt to the needs of the market by offering them a safety net that enables them to retain their confidence in the future, encourages risk-taking and fosters good citizenship.   

It is impossible to over-emphasise the role that social security, despite all of its current limitations, played for the first generation following the independence of the countries in the region. Career and retirement pension guarantees made it possible to put in place a national and sub-national civil service and to ensure the ongoing provision of public services with the requisite minimum of neutrality and efficiency. Thanks to the civil servants, who were consequently able to concentrate fully on their duties without worrying about their own futures, the state and nation took shape where previously there had been, in some cases, only tribes and personal bonds. 

Like other workers, who joined the private sector, these civil servants contributed to the emergence of new social relationships that release individuals from dependence on their communities of origin and enable them to take on individual responsibilities without fear of being unable to meet their needs.  In so far as the ending of reliance on the community is an irreversible process in a context of economic liberalisation, the current reduction in security and the decline in stable work are liable to replace community values with dangerous clan affiliations and to inhibit social change. 

The introduction of various forms of social insurance also made it possible to meet some of the demand for medical care, thereby supporting the development of not only a private health sector, but also public hospitals, including teaching hospitals.

This model of active and impersonal support has been unable to progress to cover the majority of workers, not because it is unattractive, but as a result of negative developments such as the lack of formal paid employment, the limited profitability of craft activity and the vulnerable socio-economic position of most workers. Nonetheless, it continues to cover a sector of the population, enabling the state to function and giving the economy a degree of competitiveness. Saying that it is unsuited to weak economies constitutes an argument for abandoning it even for this category of workers, indirectly resulting in the failure of the social model they have tried to build. On the other hand, emphasising its universal nature means that ways have to be sought to preserve the gains made and to involve as many people as possible in the overall process of collective prevention.  

Under pressure from investors and international bodies promoting free trade, countries in the southern Mediterranean region are reviewing all the factors that affect their economic competitiveness by increasing the social costs of production. This legitimately fuels the fears of countries with effective social protection systems, particularly given that the negation of this right may spread beyond the borders of the less developed countries: in the same way as bad money drives out good, deregulation can result in the essential components of the social protection system gradually being replaced by market processes that offer individual economic security, without providing social security.  

Only international social security standards can stand up to this development. In doing so, they are inevitably criticised for their apparent rigidity. It is easy to argue that the scope for savings and redistribution in the countries of the South is insufficient, and that they are out of step with changes in the nature of work and living conditions in developed countries. In both cases, however, it is the state’s responsibility for providing social security for all, rather than its compliance with international social security standards as such, that really provokes negative reactions in a context of deregulation and free trade. It is in fact the values those standards represent, and of which the international community is the designated steward, that look out of place in the current neo-liberal environment. 

In North and South alike, international social security standards can demonstrate their ability constantly to adapt to the needs and resources of different communities. More than ever, they can arbitrate between economic competition and the requirements of respect for human dignity. Therein lies their strength, but also their weakness, for their sustainability depends on the supremacy of fundamental human values over market forces being upheld.
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How to make social security more effective: 
the potential for extending social security cover
Mr Mohamed Chaabane

Social security is now one of the mainstays of social protection policy. By covering the contingencies that are an inherent part of human life and occupations, such as illness, maternity, work-related accidents, occupational diseases, unemployment, disability, old age and death, it serves as a bastion against exclusion, thereby contributing to social cohesion. 
Simply putting in place social security schemes is not sufficient, however, for such schemes must achieve the objectives set and satisfy citizens’ expectations.
Effective social security depends on a number of factors, including: 
· The proportion of the population covered.

· The scope and consistency of the benefits provided.

· Qualifying conditions for benefits.

· The quality of the relationships between insured persons and social security agencies.

· Mobilisation of the necessary resources to finance benefits, without imposing an unbearable financial burden on those insured, or impeding economic development. 

· The level of sustainability of social security schemes.

· The system’s governance, including the investment of funds.
All are crucial to the effectiveness of any social security system. For reasons of convenience, however, this paper will focus on the extension of the cover provided, which is a vital lever for effective, non-exclusive social security. The subject will be discussed in 3 sections: 
I. The current situation
II. Problem areas
III. Possible ways of extending social security cover
I.
The current situation 
The proportion of the population covered is one of the main criteria for evaluating a social security system’s effectiveness.
There is a need to ascertain which sectors of the population are eligible for social security cover, and the extent to which they actually take advantage of it: it is not enough simply to put in place a social security system, for the target group must also use it.  
1.
Scope of statutory social security cover
Analysis of social security systems in countries around the Mediterranean shows that, in almost all cases, coverage extends to all employees outside the agricultural sector, as well as to permanent employees within the agricultural sector.
Many countries, including those to the south and west of the Mediterranean, have social security systems that cover casual and seasonal farm workers, fishermen, sailors, domestic workers and unwaged workers, under either occupational or universal schemes, and some countries have systems of cover for nationals working abroad.  As well as the cover provided by social security schemes, social protection arrangements exist in most cases for those categories of people not eligible for social security.
2. 
Actual level of social security cover
While the introduction of social security schemes is certainly necessary, and represents a significant step in terms of extending social security, it remains inadequate unless those schemes reach the individuals concerned. A social security system’s penetration rate is the most important factor in determining its effectiveness. 
In this connection, I shall illustrate the points I make by referring to the Tunisian model, about which I have relevant data at my disposal: the same issues surely arise in other countries at a similar level of development. 

Studies of the level of penetration of social security schemes show that coverage rates (number of contributors/number of persons insurable) vary from sector to sector.
In practice, employees in the public, industrial, commercial and service sectors enjoy virtually full cover.
However, the coverage rate is just:
· 59% for unwaged workers

· 48% for farm workers in the organised sector (agricultural companies, co-operatives, and so on)

· 25% for farm workers outside the organised sector

· 22% for fishermen employed on small boats.

This situation may be ascribed partly to the fact that those schemes with a high coverage rate are relatively long-standing (dating from 1898 in the public sector and 1961 in respect of employees outside the agricultural sector), whereas the other schemes were not set up until the 1980s, and partly to the fact that they are aimed at a more motivated, fairly urbanised population.

This is not the whole explanation, however, since problem areas connected with the nature of the work in the sectors concerned are a significant factor in the lack of penetration achieved by social security schemes. 
II.
Problem areas
The low rate of social security penetration in the sectors in question (agriculture, fisheries and domestic work) may be attributed to a number of factors, including:
· the seasonal, casual nature of employment in the aforementioned sectors;
· the great mobility of workers, both between different employers within a given sector, depending on job opportunities, and between sectors on a seasonal basis. The best example is that of fishermen, most of whom work for a number of ship owners during the fishing season, and in the off season work in the farm sector as either employees or self-employed workers, or even work on city building sites;
· the fact that social security schemes operating according to the traditional model (vertical, compartmentalised schemes organised by reference to the employer, which are contributory and declaratory in nature) are not geared to the specific characteristics of mobile employment;
· the limited administrative capacity of employers, who do not have the resources, or in some cases the ability, to administer the sometimes complex procedures for registering and declaring their employees;
· the problem some people experience in regarding themselves as employers, particularly individuals who take on a cleaner or a tradesman to do odd jobs on a casual basis;
· the limited contribution capacity of both employers and employees in the sectors in question;
· the fact that farms are geographically very spread out and remote, which is an impediment to the maintenance of relationships between the individuals concerned (employers and workers) and the social security agencies; 
· the lack of a social insurance culture and tradition among groups with a limited level of education, making it difficult to persuade their members to join;
· competition from social welfare programmes, such as Tunisia’s “free medical care” programme aimed at people on low incomes who are not covered by a social security scheme, giving them continuous entitlement to the full range of care from public medical and hospital facilities, whereas under a social security scheme the continuity of entitlement to care is dependent on the continuity of employment.
III.
Possible ways of extending social security 
cover
On the face of it, and in purely financial terms, it is clear that schemes based on employer and employee contributions are not entirely compatible with adequate social security cover for vulnerable categories of workers, in so far as the need for social security is pushed down the scale of priorities by other, more pressing needs.
The question is: should the “Bismarck-type” system operating in a number of countries in the region be replaced by a universal, “Beveridge-style” system, financed from taxation and providing benefits according to need, irrespective of any contributions made?  Or should adjustments be made so as to solve the problems connected with the specific characteristics of the sectors concerned, but without abandoning the occupational basis of social security schemes?
1. Universal schemes for vulnerable categories of workers
The idea of introducing a universal scheme for vulnerable categories of workers, or even for the whole population, is certainly appealing, in that it separates entitlement to benefits from employment, for these groups will be covered for illness and old age without any contribution being levied on their wages, since the scheme will be funded from taxation and consequently paid for by the whole community.

However, translating this – albeit appealing – idea into action necessitates the mobilisation of sufficient resources from public funds to meet the needs in this area. Yet,
· on the one hand, especially in developing countries, the size of the informal and unstable employment sector requires the mobilisation of relatively substantial resources;
· on the other hand, the imperatives of economic competitiveness and international commitments alike require the tax burden to be contained and budget deficits reduced.
Tunisia took an approach in this area which involved analysing the situation with regard to social security cover, particularly in the agriculture and fishing sectors, by means of field surveys that identified the main reasons for low membership in these sectors. On the basis of the findings, a study was conducted in conjunction with a research consultancy to find ways of improving coverage in unstable employment sectors without jeopardising the current occupational system. This approach gave rise to a number of innovative ideas.
2.
Possible adjustments to the occupational system 
Despite the unstable nature of the work done, in the form of temporary, intermittent employment generating low, short-term incomes, the fact remains that contemporary economies – even modern ones – cannot do without this mobile, cheap labour, as the success of temporary employment agencies demonstrates. The economic role and usefulness of such workers are even more pronounced in emerging countries, particularly in sectors like fishing and agriculture. The introduction of social security cover geared to these categories consequently represents a major economic and social challenge.
a)
Setting up a cross-sectoral scheme for mobile employment categories
This scheme would cover all mobile workers (farm workers, fishermen, domestic workers, and so on), irrespective of their employer’s status. Entitlements accrued during work for different employers in various occupations would be cumulative.
In order to reduce the cost, the scheme could be confined to cover for the most significant contingencies: sickness and maternity, work-related accidents and occupational diseases, disability, old age and death.

b) 
Flat-rate contribution basis
This solution would avoid the complex procedures associated with declarations based on actual earnings.

c) 
Reduction in the formalities required of employers:
Formalities could be reduced by:
· allowing employees’ contributions to be paid by means of pre-paid vouchers or stamps that employers can obtain from social security agencies or accredited local agencies (post offices, port authorities, representative bodies, and so on) and issue to workers with their wages;  
· allowing employers’ contributions to be paid either at the same time and in the same form as employees’ contributions or via a collective levy on each sector of employment based on a percentage of the value of the fishermen’s catch, a percentage of wholesale market sales in the agricultural sector, and a percentage of the local housing tax levied by municipalities for domestic workers, or based on any other collective levy formula.

d) Making mobile workers responsible for claiming their entitlements

Employers would no longer be responsible for submitting claims. Mobile workers would have to register their entitlements and have them accredited by submitting vouchers or stamps collected from their employment to the social security agency, so that it can validate their entitlements.

e)  Adopting a points system for the assessment and calculation of entitlements 

This system, whereby contributions are turned into points that are accrued in order to serve as a basis for the payment of entitlements, particularly old-age pensions, seems better suited to mobile and intermittent work than the system of contribution periods devised for sectors in which continuous employment is guaranteed.  

Conclusion

Clearly, these adjustments, under a programme designed to make Tunisia’s occupational social security schemes appropriate for vulnerable or “mobile” employees, constitute a pragmatic approach adopted because of the low membership of existing schemes covering these vulnerable groups.

It is too soon to judge the appropriateness of the ideas put forward in this area, as these have not yet been put into practice.  Can they be applied to other countries?  In our view, no system can be transposed as it stands: each country has its own distinctive characteristics and constraints, which must be taken into account. The key is to be imaginative with a view to identifying appropriate solutions to the problems involved in extending social security.
Making social security systems more effective
issues and proposals
Prof. Hyam Mallat

Social security and social insurance issues are one of the major challenges facing contemporary societies, owing to both the associated social and human needs and the financial implications for the national economy as a whole. 

In terms of social and human needs, the various forms of development, together with current social trends, have prompted contemporary societies to raise growing numbers of increasingly serious, complex issues in respect of social protection and the failure to respond appropriately or adequately to this challenge. While it is clear that sustainable economic development cannot take place unless due consideration is given to human needs, the fact remains that the country needs to be financially able to meet those needs. This discrepancy between social security needs and financial capability makes social security and social insurance policies the cornerstone of societies’ true potential for human development. 

In purely financial terms, the cost of social security and social insurance policies is rising as a result of the ageing population and mounting social needs. Moreover, considerable demands are being placed on state budgets and private companies’ finances in order to meet those needs. It is true that, on the face of it, social security contributions appear to represent a significant burden on the resources of producer societies. On reflection, however, it must be said that contemporary societies are primarily consumer societies in which the public, as consumers, have to reach into their pockets each and every day. Social protection is simply a form of insurance enabling consumers to consume in society without worrying about the social risks they might encounter (ill health, employment injuries, occupational diseases, unemployment, family responsibilities and so on). If the public see that society’s financial ability to meet their basic social security needs is in doubt, their negative reactions can but be detrimental to the whole development of the consumer society. The traditional political economy characterised by a long period of stability in terms of approaches and prospects has given way in recent decades to a financial economy in a state of gestation, which is changing rapidly in a context of total global interdependence. This financial economy, the primary symbol of globalisation, is forcing modern societies to step up their consumption capacity; social protection must therefore be incorporated into the production system so as to enable the public to consume – this is the salient feature of contemporary societies, far more so than the unlimited production made possible by technological capabilities, which would be devoid of value without human beings to buy and consume the goods produced.   

Analysis of social security and social insurance systems therefore immediately raises the following issues:

Social security systems reflect an approach to society based on a complex concept of collective social responsibility seen in terms of diversity, enrichment and a commitment to society. In this particular instance, collective responsibility is not a cliché, but rather the embodiment of a deep-seated conviction that seeks, through it, to bring about a clearly defined form of social cohesion. This conceptual approach calls for the development of review and analysis processes with sufficient credibility to persuade society to support the proposed recommendations and measures.  

This approach – a full-scale, long-term vision of society – is reflected in policies adopted by government authorities, according to the constitutional and institutional set-up in each country. These policies represent an official legal commitment by society to allocate the necessary resources to the operation of social security systems. In fact, the laws promulgated are the very embodiment of adherence to the social security approach in public policy. 

Once such policies have been embodied in legislation, social security becomes a technique in that entails setting up an integrated, effective institutional and administrative system to collect contributions and distribute benefits.

The social security system is not just another social project, therefore, but rather the blueprint for a society determined to meet its social and human needs, with due regard for the country’s financial position. The social security systems set up must be effective and fair, while complying with clearly defined financial security rules.

Notwithstanding the consensus among contemporary societies on the merits of providing social protection, the fact remains that the financial cost of social security benefits now represents a major problem for those very societies, since it is imperative that both private-sector executives and public-sector officials ensure the competitive production of goods and services, without jeopardising the country’s financial position or investment potential. 

In the light of this analysis, it is important to identify provisions, measures and systems likely to make social security more effective in all respects: rates of population cover, contributions, benefits, gaps in the scope of social security, the workings of the institutions concerned, relations between the administrative agencies responsible for social security, conflicts, crisis management capability and so on. Far from being confined to just one aspect of social security, the term "effectiveness" consequently applies to the field as a whole.

We must therefore methodically identify the components likely to make social security more effective in various respects. 

1.  Making social security more effective via the institutional and legal component
Social security systems are managed by an institution known, depending on the country, as the National Social Security Fund or the Social Insurance Fund. These institutions are run by a Governing Board, generally set up according to the tripartite model (employer, employees and the state), which is responsible, inter alia, for social security policy, and a Directorate General responsible for the distribution of social security benefits via field offices. In some countries, the Chair of the Governing Board is the Minister of Labour, the Minister of Finance or an elected member of the Board. In comparison with the Governing Board, the Director General exercises considerable administrative power in practice. Whenever choices are not clearly explained, or members of the Governing Board are torn between policies and official allegiances, or co-operation between the Board and the Directorate General is weakened as a result of flawed legislative drafting or a power struggle, the institutional component inevitably undermines the effectiveness of social security.  This is a problem that must be addressed. In order to ensure the effective, or more effective, operation of the social security system, it is therefore recommended that the following institutional measures be implemented:

methodically identify the powers and responsibilities of the Governing Board and the Directorate General so as to prevent rifts liable to lead to disputes over areas of competence;

foster the establishment of genuine co-operation among employers, employees and the state within governing boards so that they can frame social security policy together;

on the legal front, ensure that the legislation clearly identifies the sectors of the population covered by benefits, contribution rates, the benefits to be provided and practical procedures, so that each recipient knows how and where to obtain benefits.

Defining the powers and roles of social security agencies in this way is the best means of securing good governance; the designation of areas of responsibility makes it possible to ensure openness and accountability, since regular reports are produced on the work undertaken.

2.  The financial and economic component
While it is self-evident that the quality of social protection policy improved significantly as a result of the introduction of social security systems, it is equally obvious that major economic and financial issues are now arising.  These must be analysed so that the future development of such policy can be planned more clearly. New questions are being raised about the role, effectiveness and impact on productive economic society of social security systems. A number of basic comments should therefore be made for the purpose of clarifying future choices.

Firstly, social security was introduced in the context of what used to be primarily a political, stable and sustainable economy, but was subsequently to become a financial economy characterised by a continual alertness to market flows, exchange rates and the immediate global impact of major or minor events likely to affect the economy. As a result of the opening up of markets and the significant economies of scale anticipated, the level of social protection resources deriving from contributions depends more on service structures and consumption patterns than on business productivity alone. The establishment and development of intelligently designed systems is essential in order to increase social security resources and indeed ensure the security of economic development. A Malthusian employment policy, the avoidance of statutory contribution payments and the use of cheap foreign labour are factors that economically and financially penalise a consumer society based on encouraging the public to reach into their pockets for increasing sums of money in order to consume, so that the system of production and services can continue to function. These two elements go hand in hand, and it must be understood that business productivity is ensured and sustained only by society’s capacity for consumption. 

This is particularly true given that the major import and export flows associated with the economies of scale possible in large, densely populated countries such as China and the countries of south-east Asia sometimes allow the importing of any product whatsoever into countries in the region at a cost that defies all competition. It is consequently essential for social and economic decision-makers to be able to strike a discerning, intelligent balance between demands that the burden social security contributions place on business finances be lessened and the risk of jeopardising the entire consumer society that buys those very businesses’ products, if the social protection provided – particularly in respect of health and schooling – is no longer sufficient to prompt households to consume. 

Social protection policy based on social security consequently necessitates the clarification of two factors that hold the key to the system’s entire future development and improved effectiveness, namely: (a) are social security contributions provoking the employment crisis? and (b) do social security contributions constitute an impediment to economic growth and job creation?

If, therefore, there is a significant relationship between the financing of a social security system from employer and employee contributions – bypassing the tax system – and a society’s economic, financial and sociological ability to sustain such a system, it is essential that information based on reputable studies be circulated in respect of social protection policy in order to put paid, once and for all, to the baseless claims made in the working environment by both employers and employees.

With a view to making social security systems more effective economically and financially, the following measures should therefore be implemented: 

Pursue policies designed to secure a steady, substantial improvement in benefits, and ensure that the systems in place are geared to recipients’ needs and to basic necessities, including the preservation of purchasing power. The aim is not to have a cumbersome, bureaucratic system offering benefits that bear no relation to welfare and medical needs. 

Clearly define the roles and responsibilities of employers, employees, and, above all, the state. It is true that the rapidly changing situation over the last thirty years has led to a major shift in psycho-social attitudes to the concept of social protection, which has gone from being a purely individual and family affair to being acknowledged as a national right. However, this transition from welfare to collective responsibility, which is a major public achievement, must be pursued with a view to improving services and benefits. Nothing is ever permanent in the social security field, and governments and their various partners should regularly review the situation and prospects in respect of collective social security obligations.  

Take social security and social insurance contributions into account in economic production processes and costs. The impact of social security costs must be subject to wide-ranging negotiations and discussions among the various partners in the labour market; it is clear that any debate in this area should be encouraged with a view to achieving the best possible comparative contribution costs, while making provision for established rights and the need to preserve benefit levels. A general social security system backed up by partnerships in respect of management and contributions is likely to ensure even greater accountability on the part of those involved in social policy, to stall excessive demands and to moderate spending. 

Set up or consolidate a data base of demographic, economic, social, financial and health information, since any stable, long-term programme requires accurate, long-range data on which to base the various calculations. The relationship between social security and social insurance spending and the competitiveness of national and regional economies should therefore be discussed with a view to reaching agreements that do not harm workers’ interests, and allowing investment, subject to the limits of clearly defined collective social responsibility. Research and study programmes will afford a regular overview of the performance of the systems set up, their development, costs, management tensions, conflicts over areas of responsibility, exchanges between experts, pooling of data, impediments and obstacles, and the impact of any changes that may be necessary.

3.  The social component
Employment is changing radically in contemporary societies as a result, inter alia, of technological progress, the greater role played by women in working life and the benefits provided to sectors of the population such as people with disabilities; in the past, these factors were not taken into consideration in social protection policies because there was little public awareness of them. This radical social transformation is placing new obligations on social security systems, which have to provide benefits while developing the contribution arrangements needed to guarantee their financial security. 

The setting up of social security systems through the establishment of collective sectoral responsibility on the part of both employers and employees has gradually led to increasing demands in all social strata, particularly among the most vulnerable groups. As a result, what began as a trade union demand has now become a universal demand; it is essential that existing systems take this qualitative change into consideration so that the social protection afforded by the social security system can continue to meet society’s real needs. At present, this policy takes the form of a two-pronged strategy based on analysis and action:

The first prong relates to the research that must be undertaken, methodically and in good faith, in order to identify the actual social and financial costs of collective social responsibility as represented by the social protection system. Accordingly, valid answers must be given to the following questions:

The relationship between social security contributions and labour costs: is it true that there is a correlation between the level of contributions levied on businesses and wage and salary levels, and do the figures fall within a broad or a narrow range? What are the social, financial and economic factors that need to be taken into consideration in order to make valid comparisons between contribution levels and labour costs without focusing exclusively on the social security contribution component? What is the actual impact of a reduction in social security contributions; is there a substitution effect or not, and does such a reduction have an impact on aspects such as competitiveness and recruitment incentives or not – especially given that economic activity tends to err on the side of insufficient consumption rather than a lack of savings? In the final analysis, does a sound, legitimate social protection system provide long-term support for growth and the very progress of society? 

I am raising these issues so that I can go on to discuss the second prong, which concerns current developments in respect of social protection needs and the changes that ought to be made to the system.

The second prong reflects societies’ deep-seated concern about the continuity of social protection. Social protection must now, through the social security system, address various issues, including the continuity and quality of medical services, the ageing population, measures to stabilise family units (combating poverty, crime and social exclusion), measures to combat unemployment, occupational diseases, and the lack of job security (temporary and casual work). All in all, social security gives globalisation a more human face, enabling it to avoid outbursts of hatred and violence; it is consequently essential for social analysis to turn its attention to new possibilities, including that of establishing a proper right to social security by increasing the number of people covered, thereby expanding the contribution base. Demographic studies need to be able to predict changes in population structures, since any review of benefits will necessitate the expansion of this contribution base to cover as much of the country's population as possible and include active young people in the social security system. 

In conclusion, social security systems are not merely an additional way of meeting the needs of contemporary societies. Over and above guaranteed contributions and benefits, a full-scale blueprint for society is taking shape: efforts to make social security systems more effective touch on a concern that is both human and political in nature, since the system’s success is crucial if society is to undergo a far-reaching, qualitative transformation leading to threefold social, economic and political development with a view to future social protection arrangements.
Part Four: 

Social Security and Informal Economy

Social security and informal economy
Nabil EL SHAMI

Purpose


The purpose of this paper is to discuss the origins of informal Economy and Social Security Mechanisms that are widely practiced by Egyptian local communities, as well as it’s actors in order to explore how to integrate those mechanisms into formal development initiative.

The origins of informal economy

People who work in the so-called informal economy as small and micro entrepreneurs are informal by their conscious choice. They choose not to become formal, either because the cost of becoming formal (registration) is excessive, or because of the fear from unfair treatment by the tax administration. Furthermore, informal workers/laborers may not see much benefit from going to formal since they have to deduct a significant portion of their income to pay for taxes and social insurance. Those workers prefer to stay informal because they do not value the services offered by the state (in return to taxes paid), as well as their lack of trust in being compensated by the social insurance umbrella.

On the other hand, the benefits from formality would be protection of copyrights, good contract enforcement, access to credit etc…  Those benefits do not extend (be default) to the limited income strata of the Egyptian community.  Therefore, while the disadvantages of becoming formal are significant to SMEs, the benefits are not even clear to the SME sector, whether we talk about SME owners or their hired workers/laborers.


In countries where the cost of becoming formal is high and the benefits are low, you see a lot of people in the informal economy. To that end, some statistics claim that more than 70% of the non-agricultural private sector enterprises are either very small or informal.  The incentive to get people out if informality would normally be: to improve the business and legislative environment for SMEs.  
Such improvements should be introduced with the aim of getting the SME owners and work force to realise material benefits upon changing their status to formally registered entities. 

As far as literature is concerned, the International Labor Organisation (ILO), in its World Labor Report for the year 2000 notes that millions of people in the informal sector earn very low incomes and have an extremely limited capacity to contribute to social protection schemes. They cannot afford to save any money out of their meager incomes. Accordingly, they are not beneficiaries of social protection schemes, such as health insurance and pension schemes.  They are reluctant and/or simply unable to get help from social insurances schemes.  Various schemes for health insurance and pension/retirement compensation have developed in the region but no unemployment insurance is available.
Existing social security mechanisms 

To show the effect of informal social security mechanisms and their relation to development, we would like to illustrate the reason for introducing microfinance activity in Egypt.  Based on numerous studies conducted on the sector, it was obvious that the SME needs for working capital was –to a large extent- available through informal credit channels represented in wholesalers, loan sharks and usury practitioners.  The other indigenous sources for working capital are immaterial and are represented in family savings, benevolent loans from friends and relatives, and rotating savings and credit schemes ROSCAs.

More interesting, the mark-ups on loans provided by vendors, loan sharks, and usury practitioners have accounted for more than 300% pa in many cases.  Thus, access to capital by Microfinance Institutions at 16% flat was a perfect alternative for SMEs.  This is witnessed by the increasing demand by SMEs on loans extended at commercial rates by Egyptian MFIs (including NGOs and formal financial institutions). 

Getting back to the informal social security mechanisms, we could safely say that it has more than one origin.  Religions have a great deal to draw the main hierarchy and modality of those mechanisms.  In Islam a fixed percentage of savings (2.5%) has to go to the poor on an annual basis, which is the concept of Zakat.  Although there is a Ministry of Awkaf (Social Benefit Trust Funds) that could receive the Zakat money and funnel it into its legitimate channels, the majority of Egyptians prefer to dispense the Zakat money themselves to the poor people that they know rather than putting the Zakat money under control of the Awkaf Ministry.  For Egyptian Christians, the same practice applies however, percentages are different and usually handled by the  Egyptian Church. 

In addition to religion, social habits/traditions play a big role in the social security mechanisms. Egyptians are known for their generosity, especially in good or sad social occasions.  Families and friends normally contribute cash (in sealed envelopes) to the bride and groom upon marriage; they also do the same upon having a baby.  In the events of death and health hazards, contribution is also made towards funerals and hospitalisation costs, even from non-relatives and non-family members.

To summarise, all social safety nets for low-income communities have been rooted in the society for decades and until now have proven to be effective, quick and responsive to emerging needs.  The problem however is in their sufficiency and methodical approach.  Within the next part, we will illustrate some examples of linking the social security practices to formal development initiatives, especially those related to SME development.
Building bridges between social security practices and formal development initiatives (the ABA experience)

The Micro Credit Program implemented by ABA is targeting the existing small & micro entrepreneurs by providing successive micro loans to the same entrepreneur. ABA is adopting the so called stepped lending approach. Loans are provided in small amounts and increased from one cycle to another based on the performance of the previous loan. The Program is also helping micro informal entrepreneurs to transform to formal using the loan amount as a tool for this. At the same time, the Program provides assistance in training in matters that helps the informal sector to transform as described below. 

Through its work with the SME sector, ABA has initiated a program called “Towards Self-Employment Program”.  The name is very relevant and self-explanatory.  The program is running side-by-side to the SME program but in a very unique manner, some of the program’s features are:
· The money for this program comes from Businessmen donations in Alexandria

· Services are extended by ABA loan officers, as volunteers

· The loan officer identify persons who are not working and give them a proposal to receive L.E. 100.00 (US$ 17.00) on a grant basis, if this person is willing to work for three months from 8 am to 4 pm in an activity of his/her choice

· After three months observation, the person would receive another L.E. 100.00 also as a grant if the business is sustained.

· The person–after three months- will be accustomed to work and actually turned from a family burden into a productive asset

· The person could then join a group and be eligible to receive a loan from the “solidarity group lending program” operated by ABA

· Positively surprising, the rate of sustained businesses exceeds 74 %

This program illustrates the fact that with some intellectual work, development organisations could turn small aid to local communities into a turn around benchmarks in people lives.

Besides this initiative, ABA has started its Small Business Center (SBC) almost 12 years ago.  The SBC is responsible for providing SMEs with non-financial services needed for their survival and business expansion.  Some of the services offered are:

· How to conduct business affairs with the tax department

· How to conduct business affairs with the Social Insurance and Labor Office
· Vocational Training (on an as needed base)
· Marketing and linkages
Besides the above, the bridges between informal and formal social security practices is a continuum of activities that should be carefully studied and instilled in different development initiatives.  Besides the development organisations and MFIs, we will also find Governmental, Non-governmental, and Private Sector entities involved in the process.  An example here is the Ministry of Awkaf, Ministry of Health, Public Hospitals, Insurance companies, Islamic and Christian welfare NGOs, Charity funds and the like.  The practice is there, yet ABA believes that there should be a study commenced on how to integrate existing practices to be incubated by development agencies and MFIs, or even for those agencies to act as a mediator for availing the social security services to its targeted groups by more specialised institutions.

Part Five: 

Social Security for Women
Designing for diversity 

The challenge of providing social security fit for women
Dr. Jay Ginn

Designing for diversity.  The challenge of providing social security fit for women
In most societies, women perform the bulk of unpaid work - childcare, looking after sick, frail or disabled adults, providing routine domestic services and working for family businesses. These commitments tend to constrain women's employment and earnings, restricting their participation in social security and reducing their entitlements, especially pensions.

In this paper, I examine two aspects of women’s disadvantage in social security: First, their lower rates of employment and earnings relative to men in different EU countries, and second, features of social security schemes that alleviate or reinforce the effects of women’s restricted role in the formal labour market. In discussing social security, I focus on the major benefit: state pensions. 

Women’s employment and earnings
Women’s employment and earnings remain well below that of men in OECD countries. The average employment rate in 28 OECD countries in 2000, among those aged 25-54, was 88 per cent for men, 74 per cent for women without children and 62 per cent for women with two or more children (see Table 1). The impact of childbearing on women’s employment and earnings varies considerably among countries. For example, the adverse effect of children on women’s employment rate is much less in Sweden and Finland than in other countries (Table 1). 

Among those women who are employed, the proportion working part time is low in Sweden, Finland and Spain, a little higher in Italy and France, and much higher in Germany, the UK and the Netherlands. Moreover, the effect of children on hours of work varies, being much less in Sweden, Finland and Spain than in the Netherlands and UK (Table 1). In Britain, part time employment often means very short weekly hours: a fifth of employed women have less than 8 hours paid work per week. 

	Table 1:     Percentage employed, men and women aged 25 – 54 by maternal  status of women, 8 OECD countries, 2000

	
	
	% employed
	% employed part-time

	
	Men
	Women
	Women

	
	
	No child
	2+ children
	No child
	2+ children

	Sweden
	86
	82
	82
	15
	22

	Finland
	85
	79
	74
	8
	14

	France
	87
	74
	59
	20
	32

	Germany
	87
	77
	56
	54
	60

	Netherlands
	92
	75
	63
	38
	83

	UK
	88
	80
	62
	24
	63

	
	 
	
	 
	
	

	Spain
	85
	55
	43
	14
	19

	Italy
	85
	53
	42
	20
	34

	OECD (28)
	88
	74
	62
	19
	37

	


Source: Calculated from OECD 2002 Employment Outlook, Table 2.4
These differences among countries reflect both the availability of part time jobs and the level of state support for family-friendly employment conditions and care services. 

A major factor limiting mothers’ employment is lack of affordable childcare (Daycare Trust 1999). For lone mothers (divorced, never married or widowed) the problem of obtaining affordable childcare is even more acute than for married mothers. 

Although women's employment has increased dramatically since the 1950s, the trend is deceptive in terms of implications for earnings and pension acquisition. Much of the increase has been in part time employment, as women have sought to combine paid employment with their domestic responsibilities. The rate of full time employment for working age women in 2000 exceeded 40 per cent only in the Nordic countries and France (see Figure 1). 

Figure 1 :
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Even when women are able to work full time, they earn less than men do despite equalities legislation. For example, among full-time British employees, women's hourly earnings are still only 82 per cent of men's, and among non-manual employees even lower at 70 per cent. Hourly earnings of women employed part time are lower still, only 61 per cent of the hourly earnings of men employed full time (ONS 2001). Toynbee (2003) blames British women's low pay on the low level of the Minimum Wage and on the low valuation of what are regarded as women's skills – caring, cleaning, cooking, teaching and nursing. Pay in these occupations is falling further behind that of male-dominated occupations. Those who are low-paid tend to remain low-paid and there is a high turnover between low pay and non-employment (McKnight et al.1998). The earnings of married women, in particular, remain far below men's, both nationally and within couples (Arber and Ginn 1995).  

Career breaks also affect women’s earnings. Longitudinal research has shown that in Britain a one year gap in employment for women incurs a wage penalty of 16 per cent on average, double the corresponding penalty on men (Gregg et al. 2000). Thus gaps in employment to care for children can reduce women’s employment and earnings for many years after the reproductive phase. 

The gender gap in pay is modified by factors such as women’s life course stage, family circumstances, educational level, occupational class and ethnicity, as well as varying across societies. For British workers in their 20s, the gender gap in full-time hourly wages is less than 10 per cent but it widens to around 25 per cent among those aged over 40 (Rake et al. 2000: 46-47) as men’s wages rise and women’s decline. 

Women’s lesser attachment to the labour market and lower earnings limit their capacity to participate in social security schemes designed for men’s typical employment and earnings. Yet the barriers vary across countries, depending on specific features of social protection systems. These are discussed in the next section. 

Gender and the design of social security pensions
Debate about social security systems has predominantly focused on state/market relations, while gender and family roles have been relatively neglected (Orloff 1993). 

For women who ever marry (the majority), retirement income can be obtained through three main routes, which are conceptually distinct although often combined in practice. These are: 

i) Sharing a husband’s pension income

ii) Receiving derived pensions 

iii) Receiving pensions based on their own contributions. 

Relying solely on the first route is a risky strategy, as husbands may not share their pension equally and among pensioners the majority of women are not married. The majority of marriages end in widowhood for the woman and a rising proportion end in divorce. In the second route, pension income is received by wives, widows and ex-wives, based on their husband’s, or former husband’s, social security contributions. The third route, in which women acquire pension entitlements based on their own employment, can provide financial security but only where the social security scheme is ‘women-friendly’ – minimising the pension effects of gaps in employment and periods of low earnings. The key features of social security schemes that influence women’s access and amount of pension, as individuals and as dependants, are shown in Table 2.

	Table 2:     Quality of state pensions from a gender perspective

	a) Individual entitlement

	Access
	Earnings or hours thresholds for contributions

	
	The treatment of years of caring 

	
	Age for pension qualification

	Amount
	Whether and how pensions are linked to earnings 

	
	Maximum amount as % of average earnings

	b) Derived entitlements (as dependant)

	Access
	Whether married or widowed status required for eligibility

	
	Whether divorcees acquire any entitlement

	Amount
	Dependant's entitlement as % of contributing spouse’s

	
	Widow’s entitlement as % of contributing spouse’s

	
	How divorcees’ entitlements are calculated


Source: Adapted from Ginn, Daly and Street (2001) table 1.1

Individual entitlement 

Many social security schemes exclude low earners from contributing to social security, through an earnings or hours threshold. The exclusion may apply, as in Britain, even where earnings in two or more part time jobs exceed the threshold, if earnings from any one job are too low. Currently around 1.4 million British women are prevented from making any social insurance contributions because their earnings are below the Lower Earnings Limit - £77 per week (Fawcett/Age Concern 2004). Married women may be allowed to opt out of part of the contribution, paying only a ‘small stamp’ as in Britain until 1978. This has proved disastrous, as these women retire and find they have very little or no state pension of their own. Although exemption from the obligation to contribute allows individuals to keep more of their earnings, it may be regretted later, in retirement. Similarly, social security exclusion or exemption for ‘family workers’ and the self-employed will result in low retirement incomes.

Years spent in family caring reduce the pension amount if there is no mechanism to prevent this, such as those discussed below. Late state pension ages and a requirement of many years of contributions to qualify for a full pension both make it more difficult for women than men (and carers than non-carers) to obtain the full pension amount. Pensions that are earnings related tend to place women at a disadvantage, if the pension formula does not boost the entitlement of the low paid.   

Derived entitlements

State pension schemes have traditionally provided widows’ pensions, in recognition of the difficulties women have had in accumulating their own pensions. Widows generally receive only a fraction of their deceased husband’s state pension. In Britain, widows aged over 60 receive 100 per cent of their husband’s basic pension but only half his state second pension. The amount of a spousal pension, and the conditions attached, are also important. British wives aged over 60 receive 60 per cent of their husband’s basic pension (if this is more than their own entitlement) but they must wait until he reaches age 65.  

Divorced women may acquire some entitlement to state pensions through their husband’s contribution record. For example, British divorced women may use their ex-husband’s social insurance record to boost their own entitlement to the basic state pension. However, they have no automatic right to a share of their ex-husband’s state second pension. Although some divorcees receive a share as a result of a divorce court award, this is very rare. In Germany, in contrast, splitting social insurance pension rights at divorce is well-established.

In the 21st century, expectations concerning women’s financial independence and changes in the pattern of family formation raise questions about both the effectiveness and fairness of derived pensions (Ginn 2003). First, spousal and widows pensions are often inadequate to live on, as they do not fully compensate for the loss of independent state pensions arising from family caring years. Second, because of the extra unit cost of solo living, widows relying solely on derived state pensions generally face a sharp fall in their standard of living at the time of their bereavement. Third, a major drawback of derived entitlements is that they are linked to legal marital status. While married and widowed pensioner women may obtain some benefit, cohabiting and single (never-married) women are excluded, even though many of them may have been mothers, unable to participate in the labour force for many years and consequently having only small pensions of their own.  As the link between marriage and motherhood is eroded, derived pensions are becoming increasingly ill-targeted. 

Equity issues arise because derived pensions involve substantial cross-subsidies from other contributors to pension schemes, as pointed out by Cuvillier (1979) and developed further by Jepsen and Meulders (2002) in the context of social protection in EU countries. Derived pension rights apply irrespective of whether the beneficiary's employment opportunities have been restricted by raising children or caring for other family members. For example, in Britain childless married, widowed and divorced women who have never had a job receive derived pensions through National Insurance. These pensions are funded by the contributions of others, including single and cohabiting mothers who have managed to combine employment with caring for their children. Thus non-married mothers, a financially-disadvantaged group, are subsidising the derived pensions of childless married women. 

Despite these problems with derived pensions, they cannot be phased out until there is improved protection of individual pension rights for those with caring commitments.  

Pension protection through allowances for caring

Most EU state pension schemes recognise family caring for pension entitlement purposes, although this is more common for childcare than for informal care of frail adults, as shown by Leitner (2001). Residence-based citizen’s pensions avoid penalising carers for their years of unpaid work, part time employment and low pay. Flat-rate pensions also help to reduce the effect of the gender gap in earnings, and can be as effective as a citizen’s pension where they allow credits for caring years. 

Two of the flat rate schemes (Britain and Ireland) have since the 1970s provided for those with caring responsibilities by reducing the number of qualifying years required for a full basic pension (Table 3a). Due to this reform, an increasing proportion of British women who reach state pension age eligible for a basic pension in their own right, although it will be some decades before all women receive the full amount. In Denmark and the Netherlands, a tax-funded citizen's pension is payable to all individuals fulfilling residence requirements, at age 67 in Denmark and 65 in the Netherlands. Thus those who have spent some years providing family care receive the same basic pension as those who have been continuously employed. However, a crucial issue is whether the level of the citizen’s (or basic) pension is sufficient to live on. If it is not, as in Britain, then achieving universality of full entitlement will be a hollow victory for women. In 2002 the Dutch universal flat rate pension provided 203 Euros (about £140) per week to each lone pensioner plus a Holiday Allowance, and the pension is indexed to the minimum wage. In stark contrast, the full British basic pension in 2002 was only £77 per week (about 15 per cent of average earnings) undermining its effectiveness as an instrument to redistribute towards carers. Because the basic pension is indexed to prices, by 2050 it will be worth only 7 per cent of average earnings. The large difference in the generosity and comprehensiveness of the Dutch and British basic pensions, both countries having a large private pensions sector, is likely to reflect their different orientations to welfare. 

	Table 3:     Allowances for childcare or eldercare in State pension schemes 

	a) Flat rate schemes

	Britain
	Home Responsibilities Protection for those with children up to 16 (or 18 in full time education) and for those providing substantial care for adults

	Ireland
	Homemakers Scheme as above

	Denmark
	Universal tax-funded Social Pension (for all residents)

	Netherlands
	Universal pension

	b) Earnings related schemes

	Finland
	Coverage for recipients of home care allowance

	Sweden
	4 years coverage for each child

	Austria

	4 years coverage for each child

	Germany
	3 years coverage for each child, based on national average earnings; informal carers covered, benefit depending on hours of care provided

	France
	2 years coverage for each child; bonus for mothers of 3 children

	Belgium
	2 years coverage for each child, based on individual's last wage

	Portugal
	2 years coverage for each child

	Luxembourg
	2 years coverage for each child

	Spain 

	1 year coverage for each child

	Italy

	6 months coverage for each child; 1 month/year coverage for informal carers

	Greece
	3-6 months coverage for each child

	Denmark (ATP)
	None, but pension related to hours not earnings

	Britain (SERPS)
	None, but its replacement, the State Second Pension, will include coverage until the youngest child is aged 6


Source: Adapted from Leitner 2001, Tables 4 and 5.

Career credits (or social insurance entitlements allowed in respect of caring years) are a common mechanism for improving women’s ability to build a full state pension in earnings related state pension schemes. In such schemes, the value of a carer credit depends on the notional contribution rate applied for the period covered, which may be a fraction of national average earnings or of the individual’s recent earnings. Another gender-relevant factor is the number of years used in calculating the average earnings on which the pension entitlement is based (Leitner, 2001). Half of the EU countries with an earnings related scheme use lifetime earnings (Belgium, Germany, Italy, Luxembourg, Sweden, Britain); in these countries periods of no/low pay will tend to reduce the average on which the pension is based, unless those periods are entirely covered by carer credits. The remainder use average earnings during last or later years (Finland, Greece, Spain) or the average in the best years (Austria, France, Portugal). Since women's earnings are not necessarily highest towards the end of the working life (as is often the case for men, especially in non-manual occupations) use of best years is more helpful to women than use of last years. 

Reforms to curb the cost of public pensions and to encourage increased private-funded pension provision have been implemented or are planned in most western countries (Franco and Munzi 1996; Lloyd-Sherlock and Johnson 1996). The impact of such reforms on women has been largely ignored, yet the trend is towards changes that will magnify the obstacles carers face in building pension entitlements. Examples include reductions in the amount of state pensions; lower indexing that disproportionately affects those who live longest; and requiring longer years of employment to qualify for the full pension. The tighter the link between pension entitlements and employment becomes, the greater the barriers to those with caring responsibilities and the wider the gender gap. 

The difficulties faced by women in social security schemes, in terms of access and opportunity to obtain a substantial pension, are dwarfed by their considerable disadvantage in private pension schemes (Ginn et al. 2001; Ginn 2003). Women are less likely to acquire any private pension than men and those who do receive smaller amounts in retirement. Therefore the public-private mix in pension provisions has implications for gender inequality of later life income and for older women’s risk of poverty. 
Conclusions

State pension entitlements are maximised by continuous full time employment throughout the years from 20 to 65, a work pattern that is rare among women who have family responsibilities. In most EU countries social security rules have been designed or adapted to help women build an independent pension entitlement, loosening the link between earnings and pension. Citizen’s pensions, flat rate pensions, carer credits, use of best years, inclusion of the low paid, family workers and the self-employed all help to prevent the concentration of later life poverty among women. However, this redistribution towards carers will become less effective if state pensions are reduced and replaced by private pensions, since the latter tend to discriminate against women. 
It is questionable whether derived pensions are effective in compensating for women’s disadvantages in acquiring their own state or private pensions or are justifiable on grounds of equity. The loosening link between marriage and motherhood, together with women’s higher rate of employment compared with 50 years ago and changing attitudes to financial dependence, makes derived benefits increasingly anachronistic. 

Improving women’s ability to build an independent pension, while phasing out derived benefits, is a viable option to be considered. One simple and affordable model is a citizen's pension set at an adequate level, as in New Zealand, which would immediately remove any penalties to caring in the state pension scheme (PPI 2004). 
A well-developed care services sector – including childcare, education, social services, healthcare and eldercare - not only frees women to join the labour force but also increases the supply of jobs that women find suitable. In particular, provision of affordable, high quality and accessible childcare services, with generous (paid) maternity leave, enables more women to maintain full time employment (Gornick et al. 1997). Such policies benefit women in terms of their earnings and pensions and also improve their range of choices.

If working age women in the EU are to avoid the poverty of older women in earlier generations, gender-sensitive social policies are required and the trend towards greater emphasis on private pensions at the expense of the generosity of state pensions must be resisted. Formal gender equality in employment is a welcome advance but it will not bring equality in state and private pensions as long as the gender division of unpaid labour remains unequal. 
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Social Security And Gender Equality: Reflections On Southern & Eastern Mediterranean Countries

Simel Esim, Ph.D.

Introduction:   Social security and gender equality
Social security is the protection society provides to individuals and households to ensure access to health care and to guarantee income security especially for old age, unemployment, sickness, invalidity, work injury, maternity, and loss of a breadwinner. Social security as an umbrella term, incorporating social insurance (worker contributes) and social assistance (non-contributory, and inclusive of social safety nets and social funds).
Gender equality is women and men having the same opportunities in life in three domains: capabilities, access to resources and opportunities, and agency or the ability to influence and contribute to outcomes. Social Security is not gender neutral. Due to certain demographic trends and social and economic inequalities, women and men are affected differently from social security benefits. 

· Women have more limited access to labor market relevant capabilities (skills, knowledge, networks)

· In the life cycle women have less access to productive resources (land, capital, livestock) compared to men

· There is a male-bread winner bias in the labor market despite the pressing economic realities in poor households which require more than a single income

· There are continued mobility constraints on women in many communities in the region 

· Early marriage and child bearing and rearing can inhibit women’s integration into labor market

· Women are under represented in the formal labor market and over represented among informal workers, unpaid family workers, part time, low wage earners, unemployed & inactive

During the late 1800s and early 1900s, many industrialised economies introduced social security systems against social risks. Most of these social security systems were established when women’s labor force participation was relatively low, and women were considered as dependants. Many were based on a traditional male breadwinner household model with women in unpaid care work as part of a family unit. Direct concerns for women were shown through the provision of maternity benefits and/or maternal and child health care. Few if any addressed the multiple roles of working woman in a comprehensive manner. 

Male breadwinner systems are based on the assumption that the male partner earns a living in paid employment, while the female bears prime responsibility for unpaid household and family work. These systems were originally designed to meet the needs of men and women in a society where the paid and unpaid tasks were rigidly divided between the sexes. A married woman is usually granted a form of protection derived from that enjoyed by her husband; her own earnings are treated as supplementary. Married men, compared with married women, are often disadvantaged with respect to survivors’ benefits. However, the role of women in society and attitudes towards family structures no longer correspond to this traditional model. Family structures have changed, and the number of lone parent households is steadily rising.

Yet in the context of current social security reforms and discussions, there is a recognition for the need to move away from certain assumptions that contain gender biases against women in accessing and benefiting from social security.
	Old Assumptions
	New Assumptions

	Households with one source of income, a clear male-bread winner bias
	Multiple livelihood strategies of households and working people

	Poverty only as income poverty
	multiple aspects of poverty

	Ignoring unpaid work in the care economy  done mostly by women
	Recognizing the role of unpaid work in ensuring household survival and welfare

	Households as single unitary homogenous decision making units
	Recognition of gender & age differences in intra-household distribution of power, income, & decision making 


While these new assumptions still need to be reflected in actual policy and programs, they are being internationally recognised. For instance, in the International Labour Conference of 2001 gender equality in social security was emphasised not only in equal treatment, but also for measures to ensure equitable outcomes. There was recognition of unpaid care work—provided mainly by women for children, aging parents and sick family members. It was also noted that this work takes time away from paid work, and results in disadvantages later in life. 

There are a number of recent ILO research activities which explore gender equality issues in the context of social security. In a 2004 study on “Gender roles and sex equality: European solutions to social security disputes”, the author Ingeburg Heide points out that women often work in jobs that are insufficiently covered by social security, such as part-time, low income, intermittent or precarious jobs, or work at home or do domestic work. Even when women have access to social security, they may not fulfill the qualifying periods, or they may not acquire sufficient entitlements to live independently. Inequalities occur (http://www.ilo.org/public/english/protection/socsec/download/genderroles.pdf) due to: 

· tailoring of rights to benefits and the “individualisation” of such rights

· equality of treatment as regards retirement age

· division of pension rights in the event of separation; 

· taking into account the situation of parents with family responsibilities for the calculation of or access to benefits; and 

· granting of survivors’ benefits under equal terms for both partners. 

A recent ILO study on social security reform in three EU accession countries, Czech Republic, Hungary and Poland, reviewed the reforms through a gender lens. The study focused on two types of benefits: Family benefits (maternity benefits, family allowances & child care benefits) and pensions (retirement and survivors’ protection). It showed that a motivation to achieve gender equality was not a force in shaping reforms. Gender dimension of policy reform received little attention during or after deliberations. The study also concluded that social security is not the tool of choice for combating gender inequality in society. The sources of such inequality lie in labour markets, social and family domains, and cultural values, beyond the reach of social security systems. The consequences of unequal treatment can be remedied by social security schemes to some extent. Pension schemes might provide redistribution toward low-income workers, helping to compensate for the gender wage gap. Family benefits can assist parents in balancing work with child care responsibilities that fall disproportionately to women. Yet, it concluded, social security alone is a weak instrument for reshaping the entrenched beliefs and practices that sustain unequal treatment of women and men 
(www.ilo.org/public/english/ protection/socsec/download/gender.pdf).

Social security and gender equality in southern and eastern Mediterranean
In the Southern and Eastern Mediterranean (SEM) countries most social security systems were established when women’s LFP was low, and women were considered as dependants. These systems were based on a traditional male breadwinner household model with men as the family breadwinners, working full time without career breaks, and for married women as their dependants, having no continuous working history and involved mainly in unpaid care work as part of a family unit. This is reflected by direct distinctions made between the sexes concerning contributions and benefits, retirement age and compulsory termination of employment when reaching retirement age, by particular provisions for housewives or male survivors, or by provisions regarding the accrual of entitlements during periods of military service, maternity leave, child care or care for family members. While some direct concerns for women workers were shown through the provision of maternity benefits and/or maternal and child health care, few if any addressed the multiple roles of working women.

Percentage of economically active women in southern and eastern Mediterranean 
	COUNTRY
	1980
	 1994
	 2000

	Algeria
	   21.4
	    10
	 27.6

	Egypt
	   26.5
	    23
	 30.4

	Jordan
	   14.7
	    11
	 24.6

	Lebanon
	   22.6
	    27
	 29.6

	Libya
	   18.6
	    10
	 23.1

	Morocco
	   33.5
	    21
	 34.7

	Palestine
	    …
	    …
	 11.1

	Syria
	   …
	    18
	 27

	Tunisia
	   28.9
	    24
	 31.7


Women’s labor force participation in SEM countries is increasing slowly, but the majority work in informal, part time or interrupt their career for unpaid care and family work. While women’s participation in paid employment could be raised, the necessary changes with respect to the cultural and social environment can be difficult to achieve. The major reasons for economic inactivity of the working age population varies according to sex. Men are inactive because of education or retirement; while women are economically inactive because of family and household responsibilities.

Source: Gender, Poverty and Employment Statistics in Arab States, ILO 2004.

Some Key Issue Areas

Formal social security provision: the case of pension systems
There are some key gender based differences that apply to pension systems in SEM countries. These include:

· Men & women have significantly different life expectancies at retirement age.

· Earnings differentials affect both benefits & contributions, resulting in lower pensions for women.

· Older women are more likely to live in poverty than older men. 

· For age of retirement, there is positive discrimination in favor of women. 

· Women inherit spouses’ pensions but men have to prove that they are unemployed/disabled to receive  working wife's pension in her death

For age of retirement, there is positive discrimination in favour of women. Many Southern and Eastern Mediterranean countries provide for earlier retirement ages for women, and some take maternity leave into account in calculating the number of years served. However, this is a mixed blessing, as earlier retirement results in a smaller pension. In Lebanon, a public servant must be in service for 40 years to get 100% of pension.  Maternity leave and the other realities of women's reproductive roles add up to the fact that it is almost impossible for Lebanese women civil servants to get the full pension rate. 

Women in SEM countries automatically inherit their spouse's pension, whether he works in the public or private sector (as do children living at home and unmarried daughters).  By contrast, a man has to prove that he is unemployed or disabled to receive a working wife's pension upon her death.  Thus, many women choose the lump sum termination option instead of a pension, which is a worse financial deal and discriminates against both men, women and their families.

In Jordan, for example, the Jordanian National Committee on Women wants the law changed "so that the husband of a female government employee can also receive benefits after her death, since it is discriminatory to deny a woman civil servant the possibility of passing on that benefit to her surviving spouse. The second clause also discriminates against women, since the transfer of the pension to the legal heirs is automatic in the case of a deceased male employee but subject to conditions in the case of a deceased female employee.

A number of the countries in the region, for instance Lebanon and Jordan, allow men to pass their benefits and allowances on to their spouses and children, yet the husband and children do not benefit from a working wife's allowances unless the husband is disabled or in some way unfit to work. So if a woman is a public servant and her husband is a taxi driver she does not receive allowances, although if the situation was reversed the allowances would be permitted.

In Lebanon a case to this effect was recently brought to court. The court ruled in favor of the woman saying that she was entitled to the benefits as long as she is a provider for their support and so long as the father is not receiving these benefits. Although the ruling was in favor of the request for allowances, it does not constitute a precedent according to the legal system in force in Lebanon.  The Social Security Fund has no obligation to apply this ruling to all its female contributors until the Social Security Law itself is clarified.  Until that time, each woman wanting to receive these benefits will have to go to court and argue her case.  

Those excluded from formal social security schemes
The assumption in SEM countries for those that are not included in the formal social security schemes is that they benefit from informal social security measures provided by the family or community. There are examples of informal social security mechanisms based on principles of either solidarity or reciprocity. However, benefits from such

informal sources are seldom adequate and often uncertain, especially during widespread or prolonged crises; and the associated costs and risks are often quite high, and especially to women. Moreover, many of these have been eroded over time in the face of globalisation and economic reforms.

The growth in numbers of people working informally means that millions of workers in the region, either have never had access to formal mechanisms of social protection - such as health insurance, disability allowances, or retirement benefits - or are losing the

comprehensive forms of protection they once had, through their place of employment or from the state, or a combination of the two. At the same time, a characteristic of informal work is that it carries high risks, both economically and physically - for many, work is hazardous. Yet, demands by informal workers for better security and protection can easily lead to increased vulnerability of employment - as they can be easily replaced. 

In SEM countries as in other developing countries, conditions of work in informal employment arrangement are hazardous and precarious, with little regulation of the working environment, and very little social protection. Social insurance schemes that depend (in part) on employer contributions cover only a minority of the labour force. And social assistance becomes financially unsustainable because the majority of the labour force (not a minority) lives in permanent or semi-permanent (not temporary) “subnormal” conditions. 

Large numbers of women in SEM countries work in the informal sector -- 35-47 % of women’s employment as a percent of non-agricultural employment is informal. In the 1990s, own-account and family workers represented nearly one-third of the total non-agricultural labor force in SEM countries. The proportion of currently working women engaged in microenterprise activities was 12.4% in 1998. There is limited or no protection in sectors where majority of women work in the region: seasonal agricultural workers, piece or casual workers, survivalist income generating activities in crafts, animal husbandry, horticulture, and domestic workers.

	 
	Women % of  all migrants

	
	1965
	1975
	1990
	2000

	Algeria
	48.1
	50.2
	45.2
	45.2

	Egypt
	47.7
	47.5
	47.1
	46.8

	Jordan
	52.8
	51.9
	33.5
	33.7

	Lebanon
	28.2
	28.2
	57.5
	57.5

	Libya
	45.3
	30.2
	35.5
	35.5

	Morocco
	51.6
	51.3
	50.7
	50.7

	Syria
	47.0
	47.0
	48.7
	48.8

	Tunisia
	51.9
	52.2
	50.2
	49.2


Another key group of women workers excluded from social security schemes in the region are migrant domestic workers mostly from Asian and African countries. Forming 30-60% of all migrant workers in the SEM countries, some women migrant workers rights are recognised in social security provisions in Egypt, Jordan and Tunisia. In Jordan, a Minimum Standard Contract for Migrant Domestic Workers was endorsed by the Ministry of Labor in 2003. The contract, which is the first of its kind in Jordan, and a model for other countries in the region, covers migrant worker's rights to life insurance, medical care, rest days, timely payment of wages, employers bearing the travel and work permit costs, end of service agreements, and the right to be treated in a humane way in compliance with international human rights standards. In addition, Jordan has amended the labour law to reformulate regulations for recruitment agencies with an emphasis on their obligations to the government, the employer and worker. 

Conclusions

The experience of women in the context of social, economic and political security is one of high vulnerability in SEM countries which face traumas and insecurities including radical social transformations, demographic transitions, economic waves of affluence, poverty, and stagnation, and acute resource shortages as well as occupation, war and civil strife and dissention. 
In the context of social security, women’s citizenship continues to be contingent on family relations rather than as workers. Governments need to shed their old assumptions (male bread-winner and women as unpaid care giver) in labor market and social security policies and programs to accommodate the needs of women, and benefit from their human capital. Women’s low labor force participation can no longer be taken as a justification to continue excluding them from expanded social security schemes. labor markets with gender sensitive and flexible mechanisms are proposed as three key elements of social security. Labor trends have been identified as having an effect on social security especially in light of the low participation of Women in the Labor force in the region. 

Recommendations

SEM countries need mechanisms that extend social protection to those on the margins of survival and at the same time integrate these schemes into pluralistic national concepts of universal social protection. SEM countries need to integrate different types of social protection into a coherent whole, supported by national consensus and continuously developed through social dialogue. There are two areas of recommendations to help move toward more inclusive systems of social security in SEM countries with a specific consideration of women as citizens and workers.

Research needs

There are a number of less explored areas around social security provision in the SEM countries. Some initial areas of exploration include: 

· A comparative study examining the gender dimensions of social security reform in SEM countries 

· Analysis of the factors which have contributed to the exclusion of the majority of workers from statutory social security coverage

· Research on the scope of existing informal social security schemes in order to provide support to such schemes and build upon them to assist communities

· A mapping of possible partnerships and alliances with local solidarity networks, private sector, and international organisations to extend social security to women and men who are not covered by formal schemes

ILO conventions

ILO has several conventions on social security, including the Social Security (Minimum Standards) Convention, 1952 (No. 102), The Convention on Maintenance of Social Security Rights (No. 157) and the Maternity Prtoection Convention (N0. 183). One other relevant convention for women working in informal economy who are not covered by formal social security schemes is focused on homeworkers. The ILO’s Home Work Convention 1966 (No. 177) and Recommendation, 1996 (No. 184) can be applied to SEM countries to promote equality of treatment between homeworkers and other wage earners and extend/adapt social security schemes to provide benefits to homeworkers. 

And Aicha HAZMA’s report if she sends one
Part Six: 

Social Security of Migrant Workers of the Mediterranean Area
Social security rights of Mediterranean migrant workers
Dr.  Albrecht Otting

Since the early 1960s, migration from the southern and eastern Mediterranean countries to Western Europe has become a prominent social phenomenon which has also acquired structural dimensions during recent decades. Because of its economic, social, political and cultural importance, it represents a major issue in the presence and future of transmediterranean relations.

This phenomenon went through a number of different historic phases, each distinct in terms of its nature and size. In the first phase the focus was on individual male migration which continued throughout the 1960s and up to the oil crisis in 1973. When the western European countries implemented a policy to reduce the import of manpower in the wake of that crisis, three other types of migration emerged: (a) The so-called „family reunion“ migration; (b) seasonal migration and (c) illegal , clandestine migration.

In spite of the weaker economic growth, the higher unemployment rates and the fairly restrictive migration policies pursued by European States in particular for new workers, this trend is likely to continue as long as the economic and demographic imbalances persist. Structural adjustment programs implemented by the governments in the southern and eastern Mediterranean countries, which were mainly based on economic liberalisation, contraction of public investment and the withdrawal of the state from its previously important role as employer, have enhanced the unemployment rate in particular among the young age groups. Moreover, the demographic situation around the Mediterranean Basin is one of contrasts. While the countries along the northern shore have completed their demographic transition and their populations are ageing, those on the southern shore continue to have high fertility rates and substantial cohorts of young people are entering their labour markets. Therefore, the potential for migration is likely to remain high for years to come. Migration in particular from Maghreb countries now also goes to European countries which traditionally were countries of emigration such as Italy and Spain.

The presence in European countries of significant numbers of third-country nationals raises, from the standpoint of regional integration, the issue of their rights, status and movement within an expanded Europe. In this context, I will focus in particular on social security rights.

The Council of Europe has persistently regarded the right to social security, as laid down in the European Social Charter, as a fundamental human right. In its social cohesion strategy, it identifies social rights, including the right to social security, as forming the very basis for social cohesion.

In order to ensure such social protection to migrant workers, one of the fundamental principles of all international standards adopted by the Council of Europe and the International Labour Organisation is the principle of equal treatment. This principle is also largely applied by European countries: Migrants who have a work permit and stay legally in a European country are normally treated the same way by law as any indigenous labourer as regards their working conditions and their access to social security. 

The situation is different, however, when we talk about illegal migration. In this respect, the 8th Conference of European Ministers responsible for Social Security which was held last year in Bratislava stated that an increase of illegal migration, often due to economic factors, is taking place in Europe. Illegal migration can take various forms ranging from a formal violation of laws relating to work permits to crimes involving human smuggling. The illegality of migration does not always result from an illegal entry via the green or blue border, as they are known. It also results from successfully feigning legal entry by means of forged papers, or as a result of legal entry as tourist or visitor which is then simply prolonged by remaining in the host country longer than the permitted time, or as a result of forging residence or work papers or by “going underground” because the person has a deportation order served against them. Such illegal migration carries a high risk of exploitation or illegal employment, because - for fear of being detected and expulsed - illegal migrants tend to accept any work in order to gain a living, including work on the black labour market. The consequence is that they frequently enjoy no social security protection at all.

While the already mentioned 8th Conference of European Ministers responsible for Social Security stressed the need that, for humanitarian reasons, even illegal migrants should enjoy some basic support including in particular emergency health care, it also stated that Illegal employment of migrants is becoming a social problem particularly due to the losses incurred in revenue for the social security system. This is compounded by the danger of the substitution of regular workplaces by illegal employees. Politics, the economy and the public in general increasingly become aware also of the ethical consequences of illegal migration which exist alongside the economic and socio-political implications.

When we talk about legal migration, however, we have to acknowledge that the social security offered to migrant workers in the European countries is, generally speaking, of high value and frequently better than in the countries of origin of migrant workers. Normally there are well developed schemes protecting workers in all kind of contingencies starting from health, work accident, old-age, invalidity or death. This protection, as a general rule, is much less developed in the eastern and southern Mediterranean countries, albeit pension schemes and some kind of health insurance also exist. In practice, however, these schemes cover only a small part of the active population excluding in particular those who work in the agricultural or the informal sector.

Another problem related to social security is the problem of indirect discrimination which migrant workers might face due to the principle of territoriality. Social security schemes tend to focus on workers resident in the country which runs the scheme and, for this reason, they tend to discriminate against migrant workers. This applies in particular to those who have only completed short periods of insurance (e.g. seasonal workers) and who, for this reason, may find it difficult to qualify for benefits when the national legislation imposes the precondition of an extended insurance period. This applies also to those who return to their home country and find themselves deprived of any entitlement to benefits where these are not exported. Specific problems also arise where the family members of a migrant worker do not accompany him to the country of employment: When they stay in their home country, social security schemes may refuse to pay any family benefits or they will exclude them from health care coverage.

Migrant-sending countries therefore have a natural interest in concluding bilateral social security agreements with the migrant-receiving countries in order to overcome these drawbacks and to ensure comprehensive social security protection of their migrant workers and of the members of their family irrespective of their stay or residence. Such social security agreements usually provide for the aggregation of periods of insurance in order to allow for access to social security benefits even if the qualifying period is not completed through national contributions alone, they usually guarantee full export of benefits in the case of return of a migrant worker to his country of origin, and a number of them also ensure protection for family members left behind, in particular as regards health care and the payment of family allowances.

Within Europe, particularly between the countries of the European Union, the European Economic Area and Switzerland, there is a tight, comprehensive and largely uniform co-ordination of social security schemes secured by the EEC-Regulation No 1408/71. The Regulation covers all kind of social security schemes; it ensures full export of benefits in all Member States, an aggregation of periods of insurance in case of need, equal treatment for all union citizens residing in one of the Member States and full coverage for family members residing in another country. The regulation is based on the principle of employment, i.e. it provides the applicability of the legislation of the country of employment irrespective of the residence of the beneficiary. 

This Regulation does not pursue the aim of harmonising the national rules on social security. It does not set up a common scheme of social security but allows different schemes to exist. The conditions governing the right or obligation to become affiliated to a social security scheme or to a particular branch of such a scheme are still regulated by national law, provided that in this connection there is no discrimination between nationals of the host State and nationals of other Member States. But there are still different claims on different institutions against which the claimant possesses direct rights by virtue either of national law alone or of national law supplemented, where necessary, by Community law relating, in particular, to the lifting of conditions of residence.

This also shows that the impact of the Regulation is limited. What it can do is to remedy drawbacks which migrant workers may suffer due to the fact that they are or were covered by different legislations during their professional career. What it cannot achieve, however, is to expand the protection offered by a national scheme to those who are not covered by the scheme. Therefore, the fact that large numbers of migrant workers enjoy no protection at all because they do not fall under the ambit of a social security legislation (e.g. domestic workers) or because they work illegally in the hidden economy cannot be solved by a merely co-ordinating instrument such as the EEC-Regulation.

The territorial scope of application of this Regulation has gradually extended from the original six EU-Member States to almost all western and central European countries today - with only very few gaps left in particular on the Balkan and the successor States of the former Soviet Union. When Romania and Bulgaria will join the European Union in 2007, the Regulation will apply in a total of 31 Member States. It thus ensures comprehensive protection for migrant workers moving within the European Economic Area according to a uniform set of rules.

One of the major drawbacks, of this Regulation, however, is that it excludes third-countries and third country nationals. This is why the Council of Europe’s Interim Agreements of 1953 played an important role for these persons for a long period. These agreements, by establishing the principle of equal treatment between all nationals of the Contracting Parties, extend the personal scope of application of other bilateral or multilateral social security conventions concluded by the Contracting Parties to all nationals covered these agreements. They thus guarantee that at least citizens of the Contracting Parties to these Interim Agreements benefited from all bilateral or multilateral conventions concluded among them.  As these agreements, however, did not extend to the EEC-Regulation No 1408/71, in particular Turkish workers moving within the European Union had to rely on the old and largely outdated bilateral conventions concluded between the EU-Member States before the entry into force of the EEC-Regulation No 1408/71. 

The European Union has first tried to remedy this situation by concluding Association Agreements with the main labour sending countries, namely the Maghreb States Tunisia, Algeria and Morocco as well as with Turkey which provided for an extension of the basic principles of this Regulation to citizens from these states moving within the European Union. These provisions of the Association Agreements
, however, have never been put into practice.

It was only last year when the European Union adopted the Regulation (EC) No. 859/2003 of 14 May 2003 that the personal scope of the EEC-Regulation No. 1408/71 was extended to all third country nationals. This new Regulation makes the reverting to the old bilateral conventions by virtue of the Interim Agreements largely superfluous. It is an important step forward albeit there are still exceptions: The new Regulation (EC) No. 859/2003 only applies to the core EU-States - and it does not apply to Denmark.

When we now leave the European Economic Area and come to the co-ordination of social security with the labour sending countries from the eastern and southern rim of the Mediterranean Basin we find that the situation is much less satisfactory. While the main labour sending countries Turkey, Morocco, Algeria and Tunisia have concluded bilateral agreements with at least some western European States, some of them
 have no or almost no social security agreements at all. Where such agreements exist, they do not cover all branches of social security or provide only for a limited export of benefits
. This is, to some extent, due to the weak development of social security schemes in these countries. It is obvious that, for example, an export of family or unemployment benefits can hardly be expected when one of the Contracting parties has no legislation in this respect or pays only insignificant amount of benefits. It is also due, however, to a certain reluctance of the „rich“ European labour receiving countries to export their higher benefits - in particular where these are not financed by contributions but by taxes - to countries with a much lower stage of development where such benefits may exceed normal wages. This is in particular true with respect to family benefits.

Which conclusions can be drawn? I think it can be concluded that the social security coverage of migrant workers - at least of legal migrant workers moving within the European Union - is largely guaranteed now by European Law, in particular since the extension of the applicability of the EEC-Regulation No. 1408/71 to third country nationals. This is, however, not the case in relation to migrants from the eastern and southern Mediterranean states where the co-ordination of social security schemes is still full of lacunae.

How can these be closed? The most tempting solution, at least from a theoretical point of view, would be the conclusion of a comprehensive multilateral agreement covering all branches of social security and open to ratification to all states of the Mediterranean Basin and Europe. Models for such agreements exist. The most prominent and most ambitious example in this respect is, without any doubt, the European Convention on Social Security which was opened for signature at Paris on 14th December 1972 and entered into force on 1st March 1979.

At the time this Convention was adopted by the Member States of the Council of Europe, it was a momentous step forward in the co-ordination of social security within Europe. At this time, the European Economic Community consisted of only six Member States whereas the Council of Europe already comprised 15 member states from all over Europe. The basic idea of this Convention was to extend the basic principles of international social security co-ordination to all Member States of the Council of Europe and to ensure their application along common lines. The Convention is comprehensive as it not only covers all branches of social security, but also all persons protected irrespective of their working status. Its personal scope of application also extends to self-employed persons and even non- active persons which, at this time, was not the case as far as the EEC-Regulation No 1408/71 is concerned. 

At the same time, the Convention is a very flexible instrument. There are a number of articles which become immediately effective with the ratification of the Convention and which deal with the basic principles of co-ordination such as equal treatment, the aggregation of periods of insurance and the principles regarding the applicable legislation in order to avoid possible conflicts of law. Moreover, the Convention allows the maintenance of deviating social security agreements by listing them in an annex.

But there are also articles that only come into force when they are specifically agreed between the contracting parties through separate bilateral or multilateral agreements. These provisions mainly concern the export of unemployment and family benefits and the provision of medical care to person in another country than the competent State.

The Convention is accompanied by a Supplementary Agreement which regulates the practical application of the Convention.  Moreover, the Convention is accompanied by a Protocol which was opened for signature at Strasbourg on 11 May 1994 which provides for an extension of the rules of the Convention to third-country nationals.

Up to now, the Convention has been ratified by eight Member States of the Council of Europe: Austria, Belgium, Italy, Luxembourg, the Netherlands, Portugal, Spain and Turkey. However, non-member States may also be invited by the Committee of Ministers of the Council to accede to it provided that such accession receives the unanimous approval of all Contracting Parties. The same applies, by the way, to the aforementioned Interim Agreements.

Could this instrument be used to extend social security protection to migrant workers from the Eastern and Southern Mediterranean countries? In theory, yes, as its Article 77 allows the accession of non-member states. In practice, however, no non-member state has ever expressed the wish to accede to this instrument. It is also highly unlikely that the current Contracting parties will agree to such an extension. The situation might be different, however, as regards the Interim Agreements, as there is a general tendency now among European countries to conclude open agreements which cover all insured persons irrespective of their nationality.

Could the European Convention serve as a model for a similar kind of Convention covering all Mediterranean countries? In theory, yes, but in my view such a project has little chance to succeed. The experience with other multilateral agreements shows that without the strong governance through an international institution which in the European Union is secured through the European Commission and, last not least, through the European Court of Justice, such agreements tend to remain “dead letter”. This is confirmed by the experience with other multilateral social security agreements such as the General Convention on Social Security adopted in 1971 by the Community of African States
, the General Convention on social security of the Economic Community of the Big Lake countries in 1978
 and the Ibero-American Convention on social security of 1978
. Albeit these conventions have been signed or ratified by a number of African or Ibero-American Countries, they are little known and hardly applied in practice.

The experience with the Council of Europe’s European Convention has not been very encouraging either. To date, it has only been ratified by 8 of the current 45 members States of the Council of Europe. Moreover, the EEC-Regulation No 1408/71 has by and large superseded the Convention as it directly applies in 7 of the 8 Contracting States of the European Convention, the only exception being Turkey. Within its scope, the EEC-Regulation No 1408/71 replaces any social security convention applicable between Member States including the European Convention of Social Security. 

It is true that the EEC-Regulation does not apply in relation to the eastern and southern Mediterranean States and is highly unlikely to do so in the near future. However, it should be kept in mind that at the time when the European Convention was deliberated and finally adopted, a dense network of bilateral agreements between the Member States of the Council of Europe had already existed before and, for this reason, extensive experience with the practical application of such agreements had been gathered by the social security institutions. By contrast, we have to acknowledge that the existing network of social security agreements with the Mediterranean countries is only thin and that agreements concluded between the Arab States are less effectively applied than agreements with European States. 

For this reason, I am rather in favour of a more pragmatic approach which consists in the strengthening and further extension of bilateral social security agreements. In my view, however, this also requires a further strengthening of the social security institutions in the Eastern and Southern Mediterranean countries. Experience shows, and this is also confirmed by the attached tables, that European countries are willing to enter into such agreements when this is justified by the flow of migration and when there are equally developed partners at the other end.

Bilateral social security agreements concluded by the eastern and southern Mediterranen states

	Contracting Parties
	Branches of Social Security covered

	
	Old Age, Invalidity, Death
	Sickness and Maternity
	Work Injury
	Unem-ployment
	Family Allowances

	Algeria 
	Belgium
	X
	X
	X
	X
	X

	
	France
	X
	X
	X
	
	X

	
	Libya
	X
	X
	X
	
	

	
	Morocco
	X
	X
	X
	
	X

	
	Tunisia
	X
	X
	X
	
	X

	Cyprus  
	Austria
	X
	X
	X
	X
	

	
	Egypt
	X
	
	
	
	

	
	Greece
	X
	X
	X
	X
	X

	
	Switzerland
	X
	X
	X
	
	

	             
	UK
	X
	X
	X
	
	

	Egypt 
	Cyprus
	X
	
	
	
	

	Israel 
	Austria
	X
	
	X
	X
	X

	
	Belgium
	X
	
	X
	
	

	
	Denmark
	X
	
	X
	
	X

	
	France
	X
	
	X
	
	X

	
	Germany
	X
	
	X
	
	

	
	Netherlands
	X
	
	X
	X
	X

	
	Sweden
	X
	
	X
	X
	X

	
	Switzerland
	X
	
	
	
	

	
	UK
	X
	
	X
	
	

	Lebanon 
	
	
	
	
	
	

	Libya 
	Algeria
	X
	X
	X
	
	

	         
	Morocco
	X
	X
	X
	
	

	         
	Tunisia
	X
	X
	X
	
	

	         
	Turkey
	
	X
	X
	
	

	Morocco 
	Algeria
	X
	X
	X
	
	X

	
	Belgium
	X
	X
	X
	
	X

	
	Denmark
	X
	X
	X
	
	X

	               
	France
	X
	X
	X
	
	X

	               
	Germany
	X
	X
	X
	
	X

	               
	Libya
	X
	X
	X
	
	

	Pays-Bas
	Portugal
	X
	X
	X
	
	X

	
	Spain
	X
	X
	X
	
	X

	
	Sweden
	X
	X
	X
	
	X

	Syria
	
	
	
	
	
	

	Tunisia 
	Algeria
	X
	X
	X
	
	X

	
	Austria
	X
	X
	X
	
	X

	
	Belgium
	X
	X
	X
	
	X

	
	France
	X
	X
	X
	
	X

	
	Germany
	X
	X
	X
	
	X

	
	Italy
	X
	X
	X
	
	X

	
	Libya
	X
	X
	X
	
	

	
	Luxembourg
	X
	X
	X
	X
	X

	
	Netherlands
	X
	X
	X
	X
	X

	Turkey 
	Austria
	X
	X
	X
	
	X

	
	Belgium
	X
	X
	X
	
	X

	
	Denmark
	X
	X
	X
	X
	X

	
	France
	X
	X
	X
	
	X

	
	Germany
	X
	X
	X
	
	X

	
	Libya
	
	X
	X
	
	

	
	Netherlands
	X
	X
	X
	X
	

	
	Norway
	X
	X
	X
	X
	X

	
	Sweden
	X
	X
	X
	
	X

	
	Switzerland
	X
	X
	X
	
	X

	
	UK
	X
	X
	X
	
	


Types of Social Security Programs in the Eastern and Southern Mediterranean States

	Country
	Old-age, Invalidity, Death


	Sickness and Maternity
	Work Injury
	Unemp--loyment
	Family Allowances

	Algeria
	X
	X
	X
	X
	X

	Cyprus
	X
	X
	X
	X
	X

	Egypt
	X
	X
	X
	X
	

	Israel
	X
	X
	X
	X
	X

	Jordan
	X
	
	X
	
	

	Lebanon
	X

	X

	X
	
	X

	Libya
	X
	X
	X
	
	

	Morocco
	X
	X

	X
	
	X

	Syria
	X
	
	X
	
	

	Tunisia
	X
	X
	X
	X
	X

	Turkey
	X
	X
	X
	X
	


THE IMPORTANCE OF COMMUNITY AND INTERNATIONAL NORMS FOR THE PROTECTION OF SOCIAL RIGHTS: 

Prodromos MAVRIDIS

1. Some Court of Justice cases that raise an essential question

Kziber case : equal treatment guaranteed by the EC-Morocco Agreement

Taflan-Met case: aggregation of periods not guaranteed by the EC-Turkey Agreement

Sürül case: equal treatment guaranteed by the EC-Turkey Agreement

Khalil case: equal treatment not secured to refugees by Regulation 1408/71

Gaygusuz case: equal treatment guaranteed by the European Convention on Human Rights

2. Does Community law afford effective protection?

A. Protection up to 1.6.2003

· Exemplary protection for European citizens
· Exclusion of the nationals of third countries
The protection afforded by the agreements concluded between 
the EC and the Mediterranean countries

B. Protection after 1.6.2003 (extension of Regulation 1408/71 to nationals of third countries)

C. Shortcomings

Nationals of third countries cannot invoke Regulation 1408/71 
unless they have moved within the EU, as shown by the Khalil 
precedent

Transfer of benefits to the Mediterranean countries is not guaranteed

Aggregation between the EU and the Mediterranean countries is not guaranteed
3. Prospects

· Implementation of the agreements 
Possibility of concluding agreements between the EU and Mediterranean countries providing for aggregation between the two sides of the Mediterranean 

Importance of the ECHR for guaranteeing the principle of equal treatment (Gaygusuz judgment under the ECHR)

I. The remarkable extension of social security

The priority assigned to social security by the Community legislator in 1958 shows how crucial it was to European unification. The provisions of the EEC Treaty and the law derived from it have instituted co-ordination of various national systems securing to migrant workers the aggregation of insurance periods and the transferability of benefits. Of course, by the force of circumstances the relevant instruments were of limited scope in that they primarily concerned the homo economicus and pursued a dual objective: eliminating obstacles to free movement of workers, and their protection with continuity of time and place, so as to arrive at a notional reconstruction of the worker’s overall career for social security purposes. However, despite the initial restrictions, there has been unexpected development and expansion in the personal, substantive and territorial scope of these provisions.

1. Personal extension

The range of beneficiaries has been considerably widened. A first meaningful step was made with the Court’s earliest judgment in this regard (Unger-1964) : Community regulations do not apply to a migrant worker stricto sensu but to a worker moving within the territory of the Community for any reason, and not necessarily in order to hold a job, which was not consistent with the letter or the spirit of Regulation no. 3. Regulation 1408/71 took its lead its cue from the Unger decision: it does not mention the social security of migrant workers, but that of workers who move. The concept of employee is not to be determined by the employment contract. In the Unger judgment, a person who has been but is not currently a wage-earner is accepted as such. The Court held that the concept had a Community meaning referring to all those who are covered by the different national systems of social security. A transition is made from wage-earner to social insurance beneficiary.

Subsequently, the regulation was extended by successive stages to various categories of persons: self-employed workers
; to all European citizens covered by health insurance requiring sickness benefits during temporary residence
 ; since 1998, to the special schemes for civil servants
 following the Vougioukas judgment
; to students
 in 1999. Finally, the Council made a recent decision to extend Regulation 1408/71 to nationals of third countries legally resident in an EU Member State
. Nonetheless, these persons can invoke the new regulation on two conditions only: they must reside legally in a Member State and have moved within the Community
. 

Another significant development has been achieved regarding family members. The Cabanis judgment
 did much to remedy the distinction drawn in national law between personal rights (reserved for the worker) and derived rights (reserved for family members). Moreover, the Court made a first departure from Regulation 1408/71 by creating a precedent in the case of Martinez Sala
: It is small consequence whether or not the claimant of a benefit holds the status of worker. Every European citizen is henceforth entitled not to undergo discrimination on the ground of nationality where social security is concerned. Thus, despite the limits of the Regulation, a qualitative advance has been made. Eligibility for equal treatment is broadened through direct application of an instrument of a higher order that the Regulation, namely the Treaty. From social insurance beneficiary, we progress to European citizen. Thus the autonomy of non-discrimination takes form by being associated with individual rights irrespective of whether one engages in an economic activity
.

2. Substantive extension. 

Furthermore, the range of benefits has been widened: the Court of Justice has sought to give primacy to a single conception of social security benefits, with a Community character and impervious to the qualifications admitted by national legislation. As a result, the eight traditional branches mentioned in Article 4 (1) of the Regulation, founded on a Community definition of the notion of benefit, have allowed the Regulation’s field of application to accommodate national innovations or peculiarities, usually through the grouping of benefits within the one branch, that is more by adjusting the structure internally than by than by superseding it
. This is true of the German and Austrian "dependency" allowance (Molenaar
, Jauch
), the German child-rearing allowance (Hoever judgment
), the UK family credit (Hughes
), the Austrian advance on maintenance (Offermanns
), the German vocational training grant (Campana
) etc… Where non-contributory special benefits are concerned, the Court exercised commendable vigilance when, in its Jauch and Leclere judgments
, it rejected once and for all the formal criterion of the listing of a benefit in Annex II (B), which some States considered themselves obliged to uphold so as to guard against "exportability" of these benefits
.

3. Territorial extension

The whole body of case-law in this respect can be summarised as follows: prime importance is to be attached not to the criterion based on the place where occupational activity occurred, but to the criterion of the worker’s affiliation, irrespective of where he is or was employed, with a Member State’s social security scheme under which he has completed periods of insurance. Since the decisive criterion is an insured person’s affiliation with a social security scheme of a Member State, it is unimportant that the periods of insurance under this scheme were completed in third states. For instance, a Netherlands national, who was living in the Netherlands when recruited by a German enterprise which straightway seconded him to Thailand
, could be brought under the provisions of Regulation 1408/71 to avert the risk of double contribution.

In the case of Gottardo
, the Court of Justice made inferences based on the application of this principle in the ambit of Article 39 when it considered the situation of a person residing in the Community who had worked in France, Italy and Switzerland. As she did not have sufficient entitlements to obtain a pension in Italy, she requested the aggregation of periods completed in Switzerland and Italy, as prescribed by the Italian-Swiss bilateral convention for nationals. The Court held that when a Member State concludes a bilateral international convention on social security with a non-member country which provides for account to be taken of periods of insurance completed in that non-member country for acquisition of entitlement to old-age benefits, the fundamental principle of equal treatment requires that Member State to grant nationals of other Member States the same advantages as those which its own nationals enjoy under that convention unless, it can provide objective justification for refusing to do so (para. 34). In this connection, the Court pointed out that its interpretation of the term legislation in Article 1(j) of Regulation No 1408/71
 could not affect the obligation of every Member State to comply with the principle of equal treatment laid down in Article 39 EC.

In short, social security has undergone intense conceptual development through the work of the Commission, the Council and the Court of Justice, moving from the notion of wage-earner to social insurance beneficiary, then European citizen, and finally nationals of third countries. 

The protection afforded by the agreements concluded between the EC and the Mediterranean countries

The agreements with the Maghreb countries: the co-operation agreements concluded in the 1970s with Algeria, Morocco and Tunisia did not provide for the right to enter the labour market of Member States or for the right to move freely within the EU. Nonetheless they secure equal treatment in respect of the right to work
 and social security. These agreements have lately been renegotiated. As a result, "Euro-Mediterranean Association Agreements" were signed in 1995 and 1996 with Tunisia, Morocco and Algeria to replace the previous agreements. The Euro-Mediterranean Agreement establishing an association between the European Communities and their Member States, of the one part, and the Kingdom of Morocco, of the other part, signed on 26 February 1996, came into force on 1 March 2000
.

In the field of social security, these agreements are generally based on the following principles :

- Equal treatment with nationals of the Member States in which they are employed, of Moroccan workers and members of their families living with them, for all branches of social security covered by Regulation 1408/71.

- Aggregation of periods of insurance, employment or residence completed in the Member States for each of the above social security branches, with the exception of unemployment benefits, industrial accident or occupational disease benefits, and death grants;

- Transfer of family benefits to other Community countries;

- Transfer to Morocco of old-age, survivors’ and invalidity benefits, and industrial accident or occupational disease benefits;

- Application of these principles by Morocco to Community workers, with the exception of aggregation.

The procedure laid down for applying the principles. It is prescribed in Article 67 of this agreement that before the end of the first year following its entry into force, the Association Council shall adopt provisions to implement the principles set out in Article 65 in respect of social security. It is further provided that before the end of the first year following its entry into force, the Association Council shall adopt detailed rules for the administrative cooperation required for the implementation of the arrangements made. Where Tunisia is concerned, the Commission has already presented a proposal whose object is the implementation of the provisions on social security co-ordination contained in the Euro-Mediterranean Agreement
.

The direct effect of the agreements
In the field of social security, the Court found for the first time in the case of Kziber
 that a provision of the EEC-Morocco Agreement
 was directly applicable; at the material time, the provision in question was Article 41 of the Agreement, paragraph 1 of which provides as follows: “Subject to the provisions of the following paragraphs,

workers of Moroccan nationality and any members of their families living with them shall enjoy, in the field of social security, treatment free from any discrimination based on nationality in relation to nationals of the Member States in which they are employed." The Court finds that this provision lays down the clear, precise and unconditional obligation, for social security purposes, not to discriminate on grounds of nationality against Moroccan workers and members of their families residing with them.

It should be noted that the Court has come to recognise its direct applicability, notwithstanding the circumstance that Article 42 paragraph 1 vests the competent Co-operation Council with power to adopt implementing measures for Article 41. The Court observed in this connection that Article 42 paragraph 1 vested the Co-operation Council with the function of facilitating compliance with the prohibition of discrimination and, if necessary, adopting the measures required for the implementation of the principle of aggregation embodied in paragraph 2 of Article 41, but this was not to be regarded as rendering conditional the immediate application of the principle of non-discrimination. The object of the agreement, to promote overall co-operation between the Contracting Parties, in particular in the field of labour, confirms that the principle of non-discrimination embodied in Article 41 paragraph 1 is capable of directly governing the legal situation of individuals. It follows that the provision has a direct effect, so that the litigants to whom it applies are entitled to rely on it before the national courts
.

This case-law founded on prohibition of discrimination according to nationality, set out in various agreements concluded by the Community and the Maghreb countries, has been developing constantly since the Kziber judgment
. As a result, workers from these countries and members of their families
 are henceforth protected from the disadvantages arising from this or that national legislation
.

The agreement with Turkey

The agreement establishing an association between the European Community Economic Community and Turkey was signed on 12 September 1963 in Ankara by the Republic of Turkey of the one part and by the Member States of the EEC and the Community of the other part, and was concluded, approved and confirmed on behalf of the Community by Council Decision 64/732/EEC of 23 December 1963 (OJ 1964, 217, p. 3685). Article 9 provides as follows: “The Contracting Parties recognise that within the scope of this Agreement and without prejudice to any special provisions which may be laid down pursuant to Article 8, any discrimination on grounds of nationality shall be prohibited in accordance with the principle laid down in Article 7 of the Treaty establishing the Community.” According to Article 12 of the agreement, “The Contracting Parties agree to be guided by Articles 48, 49 and 50 of the Treaty establishing the Community for the purpose of progressively securing freedom of movement for workers between them.”

The Additional Protocol, signed on 23 November 1970 in Brussels, provides as follows in Article 39: " 1. Before the end of the first year after the entry into force of this Protocol the Council of Association shall adopt social security measures for workers of Turkish nationality moving within the Community and for their families residing in the Community. 2. These provisions must enable workers of Turkish nationality, in accordance with arrangements to be laid down, to aggregate periods of insurance or employment completed in individual Member States in respect of old-age pensions, death benefits and invalidity pensions, and also as regards the provision of health services for workers and their families residing in the Community. These measures shall create no obligation on Member States to take into account periods completed in Turkey. 3. The abovementioned measures must ensure that family allowances are paid if a worker's family resides in the Community.”

Article 39 of the Protocol was the basis on which the Association Council instituted under the agreement adopted Decision No 3/80 on 19 September 1980. The purpose of the decision is to co-ordinate Member States’ social security schemes in order to make Turkish workers who are or were employed in one or more Member States of the Community, and members of their families and survivors, eligible for benefits in the traditional branches of social security. 

· Initially, the Court held in the case of Taflan-Met
 that this decision did not have a direct effect and that consequently a Turkish worker could not obtain the aggregation of insurance periods in the Union: "In common with provisions of agreements concluded by the Community with non-member countries, a provision adopted by an association council, set up by an association agreement to implement its provisions, must be regarded as being directly applicable when, regard being had to its wording and the purpose and nature of the agreement itself, the provision contains a clear and precise obligation which is not subject, in its implementation or effects, to the adoption of any subsequent measure. These conditions are not met by Decision No 3/80 of the EEC-Turkey Association Council on the application of the social security schemes of the Member States to Turkish workers and members of their families. In the same way as Regulation No 1408/71, to which Decision No 3/80 refers and which is also intended to co-ordinate the different legislation of the Member States within the Community, required the adoption of implementing measures, which were embodied in Regulation No 574/72, by its nature Decision No 3/80 was intended to be supplemented and implemented in the Community by a subsequent act of the Council.

It follows that, so long as the supplementary measures essential for implementing Decision No 3/80 have not been adopted by the Council, Articles 12 and 13 of that decision do not have direct effect in the territory of the Member States and are therefore not such as to entitle individuals to rely on them before the national courts". 
At a second stage, in the Surul case
, the Court acknowledged the direct effect of the principle of non-discrimination, thereby reaffirming its central position in the logic of Community law. It was in fact asked whether this principle, stated in Article 3 of Decision 3/80, precluded denial of family benefits to a Turkish national on the ground that she did not hold a residence entitlement or permit whereas nationals of the host country were only required to be resident there in order to qualify. It concluded that a Turkish national who has been authorised to enter the territory of a Member State in order to reunite the family of a Turkish migrant worker and who lawfully resides there with that worker must be able to obtain in the host Member State a social security benefit provided for by the legislation of that State under the same conditions as the nationals of the Member State concerned.

The same applies in the Öztürk case
 involving an early pension in the event of unemployment: “Article 3 paragraph 1 of Decision 3/80 of the Association Council of 19 September 1980 concerning the application of the social security schemes of Member States of the European Communities to Turkish workers and members of their families must be interpreted as precluding the application of legislation of a Member State which makes entitlement to an early old-age pension in the event of unemployment conditional upon the claimant's having received, within a certain period prior to his application for a pension, unemployment insurance benefits from that Member State alone.”

Conversely, the principle of non discrimination does not apply in the area of recognition of certificates of civil status
: Article 3(1) of Decision 3/80 of the Association Council of 19 September 1998 on the application of the social security schemes of the Member States of the European Communities to Turkish workers and members of their families, under which Turkish nationals who reside in the territory of one of the Member States and to whom the provisions of that decision applies are to enjoy in the Member State in which they reside the same social security benefits under the legislation of that Member State as the nationals of that State under the same conditions, must be interpreted as not precluding a Member State from applying to Turkish workers legislation which, for the purposes of awarding a retirement pension and determining the social security number allocated for that purpose, takes as the conclusive date of birth the one given in the first declaration made by the person concerned to a social security authority in that Member State and allows another date of birth to be taken into account only if a document is produced the original of which was issued before that declaration was made.
Shortcomings

The extension of Regulation 1408/71 to nationals of third countries secures social security entitlements to them when moving within the Union. However, certain problems persist even after the extension of the Regulation:

Transfer of benefits to the Mediterranean countries is not guaranteed

Aggregation between EU and Mediterranean countries is not guaranteed

Equal treatment in the Union is guaranteed subject to conditions

With specific regard to the third point, the fact must be faced that equal treatment can be claimed only on the two conditions that the claimant is lawfully resident in a Member State and has moved within the Community
. In other words, the vast majority of nationals of third countries will not be able to rely on the regulation in order to receive equal treatment with nationals. This state of affairs arises from the fact that Regulation 1408/71 is inapplicable to purely domestic situations. The recent Khalil judgment is indeed quite clear in that respect: even though stateless persons and political refugees come under the regulation, they cannot claim equal treatment where they are in a situation confined in all respects within a single Member State.

The case of Khalil
 : this involves Palestinians and Kurds from Lebanon (treated as stateless persons in German law) and Algerians (considered to be refugees) living in Germany with a residence entitlement and claiming family benefits. Their claims were refused on the ground that the claimants did not hold German nationality, were not in possession of a residence permit and did not come under Regulation 1408/71. In the holding of the Court of Justice of the EC, which concurred with the Commission and Advocate General Jacobs, stateless persons and refugees, though covered by Regulation 1408/71, cannot invoke the principle of equality in a Member State unless they have moved within the Community; Regulation 1408/71 is not applicable where a worker, being a refugee or stateless person, and the members of the worker’s family, have migrated to a Member State direct from a third state and have not moved within the Community, and there is no other relevant factor of attachment to any other Member State.

This case takes the same line as the early Koua Poirrez precedent
. In this judgment of 16 December 1992, the CJEC replied to the preliminary question with a ruling that the refusal to award the benefit to the applicant was not incompatible with Articles 7 and 48(2) of the EEC Treaty (which became Articles 12 and 39(2) EC). It pointed out that the applicant's adoptive father could not claim to be a “migrant worker”, the category to which the European provisions in question applied. It based that finding on the fact that the applicant's adoptive father, being French, had always lived and worked in France. The CJEC accordingly concluded that the applicant could not rely on Community law to receive equal treatment and claim a social security benefit awarded to migrant workers and members of the family
. In doing so, it did not examine the question whether the refusal to award the applicant the allowance was, in general, compatible with Community law or not.

Prospects

Implementation of the agreements

With regard to transfer of benefits to the Mediterranean countries, the Commission is expected by the end of the year to put forward a proposal along the following lines.

- The possibility of concluding agreements between the EU and Mediterranean countries providing for aggregation between the two sides of the Mediterranean. Where aggregation between the EU and Mediterranean countries is concerned, the Commission does not rule out the possibility of considering at some future date whether it would be expedient to contemplate the conclusion of such agreements. In addition to the advantage of simplification for European beneficiaries, there would be that of enhancing the feasible co-ordination. By way of an illustration, the present net of bilateral agreements, even with the backing of the Gottardo case-law, makes it possible for, say, a Belgian national insured in Algeria, Belgium and France to secure aggregation either of the French and Belgian insurance periods or of the Algerian and French periods to qualify for a French pension, but not aggregation of the Algerian, Belgian and French periods for the same purpose. Nor would the Euro-Mediterranean Agreement between the Union and Algeria, even if applied in full, allow the attainment of this result, which can only be the outcome of a bilateral convention concluded between the Union and Algeria.

The fundamental rights outlook

The importance of the European Convention on Human Rights for guaranteeing the principle of equal treatment. - Admittedly the Convention secures neither a right to social security nor a right to receive social security benefits. Nonetheless, in the view of the European Court of Human Rights (Strasbourg), a welfare benefit is a pecuniary right; it suffices that the benefit come under the applicable law. If the applicant fulfils all the conditions for receipt of the benefit, the principle of non-discrimination precludes imposition of the condition of nationality. In a judgment giving rise to a principle in the Gaygusuz case
, it held that the refusal of the Austrian authorities to award a social security benefit to a Turkish national was contrary to the principle of non-discrimination. The applicant had complained of being refused emergency assistance by the Austrian authorities when he was in a situation of long-term unemployment and had forfeited entitlement to unemployment benefit because he did not have Austrian nationality. The Court found a violation of Article 14 of the Convention in conjunction with Article 1 of Protocol No 1
. Since social rights are generally not guaranteed by the ECHR, in order to arrive at a finding against Austria it was necessary to establish that the emergency assistance was a possession
 within the meaning of Article 1 of Protocol No 1, then to demonstrate that its denial on the ground of absence of Austrian nationality was discriminatory under the terms of Article 14
.

In order to do this, the Court established that entitlement to the award of the benefit at issue was linked to payment of the contributions. It follows that the right to the emergency assistance – in so far as provided for in the applicable legislation – is a pecuniary right for the purposes of Article 1 of Protocol No 1. Having established that the benefit in question was a ”possession” within the meaning of the Convention, the Court determined whether or not the nationality requirement stipulated by Austrian law constituted discrimination for the purposes of Article 14. It referred to its established case-law to the effect that difference of treatment is discriminatory, (art. 14), if it has no objective and reasonable justification, that is if it does not pursue a "legitimate aim" or if there is not a reasonable relationship of proportionality between the means employed and the aim sought to be realised: “very weighty reasons would have to be put forward before the Court could regard a difference of treatment based exclusively on the ground of nationality as compatible with the Convention” (para. 42).

The Gaygusuz judgment is of major interest in making the right to social security a fundamental human right, applied and protected by this court. It marks a genuine turning-point in social security law
. It is a landmark judgment in that it has provided guidance for solutions in both domestic and Community law. The recent Koua Poirrez judgment
 by the European Court of Human Rights has consolidated this precedent, and extends it to non-contributory benefits
.

The impact of the ECHR in domestic law

In France, the Court of Cassation has transposed the Gaygusuz judgment into the domestic legal system
. Following the introduction of the new law of 11 May 1998 abolishing the nationality requirement for receipt of welfare benefits, the Social Chamber delivered a noteworthy judgement founded not on this new law but on Article 14 of the ECHR in conjunction with Article 1 of Protocol No 1 “as interpreted by the European Court of Human Rights”. This judgment will be a strong signal that may inspire the extra boldness possibly lacking in the courts below
. The Bozkurt judgment is an important milestone in the evolution of the general attitude taken by the Court of Cassation to European Court of Human Rights practice. This is how the ECHR and the authority of the interpretation adopted by the European Court of Human Rights become an effective instrument for making welfare law move ahead and penalising discrimination founded on nationality
.

The Council of State followed suit with the Diop case
; confirming the reversal of the order whereby the Minister of Defence had refused to upgrade the service pension of a former Senegalese Rifles soldier, Mr Diop, on the ground that article 71 of the law of 26.12.1959 applying restraint (cristallisation) to the pensions of nationals of States having acquired independence (the basis for the issuance of the order) was contrary to the principle of non-discrimination in respect of nationality as stipulated by Article 14 of the ECHR, considering that French pensioners in the same position did not have their pensions frozen.

Towards conceptual unity

In the light of the foregoing, the Khalil precedent of the EC Court of Justice is evidently problematic today given the development of law in both the national and the international spheres; at all events, it is diametrically opposed to the Gaygusuz case-law of the European Court of Human Rights
 and before long will clash with the fundamental rights laid down by the Union Charter.

To the Strasbourg Court, a welfare benefit is a pecuniary right; it suffices that the benefit come under the applicable law. If the applicant fulfils all the conditions for receipt of the benefit, the principle of non-discrimination precludes the imposition of the nationality requirement.

The judgement in the case of Khalil represents a considerable depreciation of the Gaygusuz precedent. Yet a fundamental right such as the principle of non-discrimination cannot have differing interpretations in different places whether Strasbourg, Luxembourg or elsewhere
. Fundamental rights must recover their unity.
The Charter has bearing on the issue; it compels renunciation of the "purely internal situation" doctrine and invites the Court to conform to the Strasbourg case-law. A fundamental right like the principle of non-discrimination cannot be differently interpreted according to whether one is in Strasbourg, Luxembourg or elsewhere. Fundamental rights must recover their unity. Confrontation with national and international law in this field can only benefit Community law, which needs to be further amplified
. As Judge K. Lenaerts has pointed out, to abide by the ECHR, the Community court must incorporate the case-law of the European Court of Human Rights and be prepared to alter its own judgments to keep abreast of the Strasbourg court’s subsequent interpretations of the Convention
. The most recent practice is highly indicative of this tendency
. Judicial opinion
 has hailed this case-law on nationals of third states as illustrating the gradual shift of an economic conception of family reunification, traditionally viewed as the adjunct to free movement of workers, towards a conception linked with the protection of human rights. This can be understood as yet another sign of far-reaching transformation embarked upon in recent years by the European Union.

Conclusion
And so, slowly but surely, a European social policy which places the human being at the core of European integration has taken shape. This development may also nurture justifiable pride in the people who worked towards it because, despite certain blemishes, it shows itself to be one of the Community’s successes: it belongs to the foremost legal accomplishments of the Community.

The efficaciousness of the rules on family reunification and social security demonstrates the importance of the European social model and the need for ever-closer collaboration among all players. The present conference shows that higher importance should be attached to the inspirational and impelling role performed by the Council of Europe, and the ILO particularly towards the Mediterranean Basin.

Lastly, attention should be drawn to the importance of close co-operation between the Council of Europe and other bodies, and to the relatedness of the applicable sources of law as demonstrated by the Gaygusuz case-law of the European Court of Human rights and the recent co-operation with the ILO during negotiations concerning the consoli.
Social security for migrant workers from the Mediterranean

By Abdessatar MOUELHI

“The useless laws conceal the necessary ones” (Montesquieu)

This remark is still relevant.  It brings us to the heart of our subject, social cohesion and how it relates to social security.  Is social protection for migrant workers politically neutral?  The answer to this question may be controversial at a time when pride of place is given to human rights as the centre of international relations.  On the other hand we can be sure that in a “global village” which is responsible for its members, where the patterns of production and consumption of social entitlements are becoming more and more alike, a migrant worker’s entitlement to social security is a passport to “political and social citizenship”.

Cohesion within the community to which one belongs seems to depend, at least in part, on meeting elementary needs: that is, being protected against the ups and downs of life.  When applied to the right to social security, the “cohesion” syntagma means nothing more than a determination to iron out the inequalities and reduce the vulnerabilities which may threaten society (1). 

Against a backdrop of profound change brought about by increased mobility of businesses and individuals, states have made use of social security schemes to avert the risks of dropout and social breakdown.  It is concern to maintain the social order through a set of shared values and rights which now distinguishes states’ social policies, regardless of the level of national economic and social development.  It is no coincidence that the Council of Europe is holding this conference in 2004, at the same time as the International Labour Organisation has placed the question of migrant workers on the agenda of its 92nd annual conference.  The globalised economy calls for reflection and debate on how to ensure fair treatment for migrant workers.

Migration is no longer one-way, South-North traffic. With growing interdependence of countries it has changed in scale, nature and significance (2). There is a risk, indeed, of its becoming resistant to analysis, even anarchic. The opening of economic borders has not always been accompanied by the removal of obstacles to freedom of movement for workers. On the contrary, obstacles have tended to take root, opening the door to illegal practices directed at vulnerable migrants in particular. Migratory disorder and migrant vulnerability pose risks to established order.

Migrant workers’ status is based on a central key idea: everyone has a right to social security which, typically, is one of the rights giving them an enforceable claim on the community of which they are members (3). That at least is what international documents suggest. In a matter as crucial as protection against social and occupational risks the key principle is that of equal treatment, underpinned by that of non-discrimination.

But tested against realities, the migrant’s right to social security, as promoted by co-ordination instruments, comes up against the particular features of each national legal system, and one result of this has been regionalisation of the right. However, regionalisation has benefited only the “hard core” of migrant workers, those who have satisfied the receiving country’s legal requirements, and done nothing for illegal migrants – though, while having no basic entitlements, illegal migrants need not lose hope, given the expansionist tendencies of the right to social security

I. 
The “typical” migrant and regionalisation of the right 
to social security.

The standard-setting work of the ILO in the field of social protection for migrant workers is considerable.  Its impact on national legal systems varies.  This depends on socio-economic pressures and political attitudes to migration, which leave their mark on the thinking of national legislators.

The ordinary law on social security, derived from international norms, is now however being regionalised, and if the right to social security is to be effective this may well turn out to be a blessing.  Bilateral and multilateral treaties enable this right to be tested against the needs specific to each country or region, so that it can be adapted to actual conditions.

A.
International standards and co-ordinated laws

1. 
The guiding principles of the international instruments

Authority for the migrant worker’s right to social security can be found in numerous international documents which lay down principles adopted by a variety of institutions.  

It is in the spirit of states’ “shared responsibility” that the ILO, since its foundation in 1919, has striven to promote the right to protection from social and occupational risks.  This is one of the aims to be pursued in every country in order to secure “humane conditions of labour” and to avoid placing “an obstacle in the way of other nations which desire to improve the conditions in their own countries”.

The Philadelphia Declaration of 10 May 1944, on the aims and objectives of the ILO, gave a universal meaning to social security.  The human aspiration to social security justifies the requirement that it be met through a concerted effort by governments and without any distinction as to categories of beneficiary.  Through the various instruments which it has adopted, the ILO has endeavoured to ensure that the right to social security has real content.

In the Universal Declaration of Human Rights of 10 December 1948, the right to social security was expressly stated to be the right of “everyone, as a member of society”.  There is no reference in the text to carrying on an occupation, and the need for security is the sole possible basis for entitlement to "a standard of living [which is] adequate”, to medical care and to “security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control”.

The affirmation of this ideal was supplemented by the United Nations Covenant on Economic, Social and Cultural Rights of 16 December 1966, which has the great virtue of having submitted for ratification by the member states binding provisions which include recognising the “right of everyone to social security, including social insurance” (Article 9).

The European Social Charter of 18 October 1961 and the European Code of Social Security, which were adopted in order to set minimum standards of social security appropriate to European countries’ level of development, deal respectively with fundamental rights in the social field and establishing a “kind of framework law” (5) on social security for Council of Europe member states.  The content of the right to social security is defined by reference to the standard laid down in ILO Convention No. 102 of 1952, concerning minimum standards to be guaranteed on the basis of the principle of equal treatment of nationals of the various countries.

In 2001 the Arab Labour Organisation (ALO) drew up a draft law containing guidelines on social security.  The text is “too ambitious”, although it attempts to standardise member states’ laws on a minimum level.  Its preamble affirms that the right to social security is a collective responsibility.  This right encompasses the risks listed in the 1952 ILO convention, together with protection against all the situations in which a person’s income may be interrupted, and social action to provide assistance, guidance and reintegration for unsupported individuals (the handicapped, invalids, the elderly, etc.).

Under Article 4 of the draft, the minimum standards laid down for the various risks should cover state employees, wage-earners, workers undergoing training, the self-employed and all other categories which the state decides must be protected.

Without seeking to deny the “good political intentions” of their authors and the exemplary influence they can have on national systems, the various international and regional instruments are inherently limited by their generally non-binding character.  The specialist institutions have not confined themselves to a formal statement of the right to social security.  ILO standard-setting activities, for example, have included significant developments which take account of migrant workers’ special status.

2. ILO standards

Among ILO standard-setting instruments we should mention in particular the 1952 convention on minimum standards of social security, the 1949 Convention No. 97 on migrant workers, the 1962 Convention No. 118 on equal treatment and the 1982 Convention No. 157 on the maintenance of social security rights.  

The special status of migrant workers is defined according to a number of principles, which can be summarised as follows (6).

· A definition of the applicable law is useful for avoiding conflicts of negative law (a legal void) where migrant workers have entitlements neither in their countries of origin nor in the country where they are working, and for settling conflicts of positive law (overlapping of benefits) in situations where two or more legal systems are applicable at the same time.

The applicable law will in principle be the law of the country where the migrant worker has his main occupation.  There are certain exceptions for some categories of worker: for example, applying the legislation of the country of origin (for a negotiated period) to workers deployed to a temporary location, or applying the legislation of the company’s headquarters country to workers in international transport and commercial agents.

· Equal treatment: this forbids discrimination of any kind between nationals and non-nationals as regards their rights and obligations, especially as regards contributory benefits in any of the branches of social security.

There is no residence requirement for claiming benefits.

There are certain departures from the principle of equal treatment in the matter of non-contributory benefits (or partial benefits) financed from public funds. In some cases they may be subject to prior-residence requirements or to the conclusion of specific agreements based on reciprocity.

· Maintenance of acquired rights and rights in the course of acquisition: this gets round the difficulties which arise from scattered periods of insurance completed under different legal systems in different countries.  The technique adopted is to aggregate the periods of insurance in order to determine, maintain and recover the right to benefits.

For the purpose of maintaining rights acquired through aggregation, a distinction is drawn between obtaining the right to short-term benefits or benefits in the form of services (family allowances, medical care, social services) under the appropriate legislation, and the arrangements for payment of those benefits under the law of the country of residence of the migrant worker or his family.  To ensure maintenance of rights in the process of being acquired, aggregation allows all (certified) periods of insurance to be treated initially as having been completed under the law of only one country.  Thereafter the social security scheme takes financial responsibility only for the insurance period for which it has levied contributions, according to the pro rata temporis rule.

· Administrative mutual assistance: this is a method of facilitating cooperation between social security systems so as to ensure that co-ordination machinery is used effectively. It involves administrative liaison, data transmission, enquiries, etc.

The above principles form the framework of social security law on migrant workers.

ILO standards, once ratified, are incorporated into member states’ legal systems, without any requirement regarding geographical proximity or diplomatic agreement.

The two factors involved, and which are obviously linked to many others, contribute to regionalisation of international standards, in the context of developing regional “economic communities”.

B.
Treaty law and adjustment of legislation

The social status of the migrant worker is still geared to the principles laid down in international standards which have inspired both numerous treaties at regional (or continental) level and bilateral agreements between, in particular, countries north and south of the Mediterranean.  The agreements reflect the size of migratory flows as well as a number of historical, political, economic and social factors.

1. Scope of co-ordination

a) European Community laws on social security

European social security law is well developed.  It has become part of the European architecture, bringing national economies within a vast single market in which the co-ordination of social security systems is rooted in the principle of freedom of movement for workers under Article 48 of the Treaty of Rome (7).

In the Maghreb countries, the experiment is still in its infancy.  A convention was signed on 10 March 1990 on the basis of the Treaty of Marrakesh, concluded on 17 February 1989 among the five countries of the Union of the Arab Maghreb (UAM).  It has not yet been implemented, for lack of ratifications. 

This multilateral instrument seeks to remove obstacles to freedom of worker movement.  The aim of the countries concerned was to supplement that principle with as rigorous co-ordination measures as possible in order to preserve continuity of social security rights for persons carrying on their occupation in more than one of the UAM countries.

The convention is intended to apply to nationals of all the five countries.  Co-ordination applies to all branches of social security except unemployment benefit, and the target population is persons carrying on an occupation, whether on a salaried or a self-employed basis.  Some categories of migrants – for example, stateless persons, refugees, diplomatic and consular personnel and technical and administrative staff of diplomatic and consular missions – are expressly excluded from the scope of the convention.

The rule of assignment to the employment country, the principle on which the convention is based, does not apply to certain special situations – for example, personnel usually employed at a firm’s headquarters in a contracting state who are deployed to the territory of another state remain subject to the law of the headquarters country for a period of one year, which the parties may agree to extend.

Under the principle of maintaining acquired rights and rights in course of acquisition, pensions payable to retirees, invalids and survivors are transferred to the beneficiaries’ countries of residence.  These entitlements can be claimed by one of two methods:

· on the basis of the length of membership of the appropriate scheme, or by aggregating, if necessary, periods of insurance completed in each member state;

· by paying a lump sum, at the beneficiary’s request, to the scheme of the country of residence. 

However, although the conditions for paying sickness and maternity benefit are determined under the relevant legislation, the payment of family allowances is subject to the condition that the children must live on the territory of the country responsible.

If the convention had been implemented, administrative arrangements could have been made to resolve any difficulties which arose.

b) Importance of bilateral agreements

Bilateral co-ordination between the legal systems of the Maghreb countries has made up for the lack of a common system at regional level.  This method of co-ordination has drawn on lengthy experience of cooperation between the Maghreb countries and certain European countries.

Bilateral agreements have multiplied as manpower flows have increased.  They reflect the attention each country gives to the social lot both of its nationals abroad and non-nationals on its territory.  Tunisia is bound by agreements with Libya (6 June 1973, replaced by the agreement of 5 April 1988), Algeria (30 December 1973, in effect since 1 February 1982, Morocco (5 February 1987), France (17 December 1965, replaced by the agreement of 23 June 2003), Belgium (29 January 1975), the Netherlands (22 September 1978), Luxembourg (23 April 1980), Germany (16 April 1986), Italy (7 December 1984), Austria (23 June 1999), Egypt (23 March 2000) and Spain (1 January 2001).

The bilateral agreements adopt the principles laid down in international instruments, ie applicability of the one body of law, equality and reciprocity of treatment, the maintenance of acquired rights and of rights in the course of acquisition, the transfer of rights to the country of residence of the migrant worker, and mutual administrative assistance.  

The principle of the one applicable body of law: this is stated in all the bilateral agreements.  The Tunisian-Algerian agreement (Article 3 (1)) states that “wage-earners and those treated as such in the legislation applicable in each of the contracting states are subject, while working on the territory of either state, to the law in force at the place of work”.  Algerian or Tunisian frontier workers come under the social security scheme of the country in which they work.

There is a special version of the same principle in the Tunisian-Libyan agreement for some categories of worker, in certain very specific circumstances.  Under Article 9 of the agreement, non-permanent workers are subject to the law of the country where they are working for all benefits provided by the social security scheme of the employment country.  On the other hand, they are subject to the law of their place of work for short-term benefits such as sickness and maternity benefits, and to the law of the country of origin for pensions and lump-sum payments such as death benefit.

The above rules allow for the traditional exceptions in the case of wage-earners deployed elsewhere (8), employees of international transport enterprises (9), wage-earners carrying on their occupation in more than one contracting party, or those employed by a frontier enterprise.

Bilateral agreements, which are extremely variable in scope, may limit persons protected to wage-earners, persons treated as wage-earners, and dependants (agreements within the UAM), though equally they can be extensive in scope and cover all workers including non-wage-earners (unemployed on benefit or otherwise economically active), civil and public servants, military personnel and even trainees (the Tunisian-French agreement, for example) and refugees and stateless persons (the Tunisian-Spanish agreement).

Payment of benefits, which is governed by the principle of maintenance of acquired rights and rights in course of acquisition, depends on meeting the conditions laid down in the applicable legislation.  The Maghreb systems espouse the occupational approach, taking account only of actual or equivalent periods for which contributions have been paid to the appropriate social security scheme.  The branches covered are as follows.

· Family allowances: these are paid to the person actually looking after the child at the child’s place of residence, notably where two spouses are living separately in two contracting states.  The conditions governing payment are set by the administrative arrangements for the particular agreement.  They relate to aggregation of insurance periods (taking account of periods of insurance and equivalent periods completed under the law of the other state in cases where the migrant cannot satisfy the qualifying period under the law of the competent state), the number of children eligible (four children in the Tunisian-French agreement and the Tunisian-Italian agreement), and the schedule of benefits.  Article 24 of the Tunisian-Italian convention specifies that a differential payment must be made by the contracting state for eligible children in cases where family allowances paid under the law of the children’s country of residence are lower than those payable under the law of the other state (which is not necessarily the competent state, but the one under whose legislation the benefit payable is higher).

· Sickness, maternity and death benefits: these are payments in cash or in kind (health care and provision of prostheses or major appliances).  They are granted to migrant workers on the same basis and in the same way as nationals, provided they meet the conditions laid down in the law of the employment country, and having regard to any periods of insurance completed under the law of the country of origin.  Dependants not accompanying the migrant worker qualify for sickness and maternity benefits in kind from the scheme to which the worker belongs.

A period of temporary residence in the country of origin gives entitlement to sickness benefit, payable by the competent institution, when the migrant worker’s state of health or that of his dependants necessitates urgent medical treatment, including hospital in-patient treatment, for a period not exceeding three months.  This period may be extended by a further three months by a decision of the insurance scheme, subject to medical approval.  The duration of medical care may be extended beyond six months in the case of an exceptionally serious illness (as under the Tunisian-French agreement).  Exceptionally, the Tunisian-Libyan agreement provides for health care only in the country where the migrant is employed.

Cash benefits are paid direct by the social security scheme responsible, and at its expense.  The same applies to death benefit, which is paid pro rata according to the periods of insurance completed under the legislation of each competent state (see notes on the Tunisian-Spanish agreement and the Tunisian-French agreement).

· Work accident and occupational illness insurance: this gives entitlement to benefits in kind from the scheme to which the worker has contributed, even if he moves back to his own country (except under the Tunisian-Libyan agreement). It is the law applied by the scheme of the new country of residence that governs the extent of benefits in kind and the arrangements for providing them.  However, the length of time for which benefits are provided is the period specified by the law of the country of the scheme contributed to, which must give prior consent to the change of residence.

Benefits in cash are paid by the scheme to which the worker belongs in accordance with the applicable legislation, even if there is a change of residence.  However, account is taken of past illnesses and work accidents in allocating responsibility between the two contracting states.

· Retirement, invalidity and survivor’s benefits are based on the principle of maintenance of rights.  Periods of insurance completed under the systems of two contracting states are aggregated, on condition that they do not overlap with insurance periods or equivalent periods for the purpose of entitlement to retirement, invalidity and survivor’s benefit.

2. Coordination problems

Levels of economic development, the sheer size of manpower movements and the disparities among national social security systems are often cited as the reasons for absence of co-ordination  (for example, in the case of Tunisian migrants, there are no agreements with the Gulf states, east European countries or North America, or even with neighbouring countries such as Mauritania) and difficulties in putting co-ordination into effect  (for example, the Tunisian-Libyan agreement is liable to prove little more than an agreement on transfer of benefits).

Disparities among national social security systems and differences in development explain the limited scope of the bilateral co-ordination system, which risks depriving the worker’s protected status of meaningful content.

To return to the example of the agreements among UAM member states, it should be noted that they are limited in their personal scope to wage-earners and their dependants as defined, scheme by scheme and branch by branch, in the legislation applicable to migrant workers.  Some categories of worker (the self-employed, seasonal workers, domestic employees) are still excluded from the bilateral agreements, although they are often covered by their national legislation (eg in Tunisia).

Only a regional system (UAM member states) would be capable of filling the remaining gaps and coping with the challenge posed by the growth of regional economic and social-welfare areas.

Creating such areas has certainly helped improve social cover for migrant workers, by altering the laws defining their status, but the resulting pressures challenge, or at least clash with, the traditional principles underpinning migrant worker status.

In a deceptively simple sentence, ILO Convention No. 97 on migrant workers states that “each Member for which this Convention is in force undertakes to apply, without discrimination in respect of nationality, race, religion or sex, to immigrants lawfully within its territory, treatment no less favourable than that which it applies to its own nationals…”  In principle, there is no residence requirement for foreigners to be treated in the same way as nationals in matters of social security.

However, the manner in which international standards are taken into national legislation greatly depends on the approach to social security in each country; some countries, for various reasons, may attempt to defend the independence of their own legal systems even though  social security can in no way interfere with the right to difference.

The principle of equal treatment is accepted only on condition of reciprocity, and that rule applies to foreigners with particular rigour where eligibility for non-contributory solidarity- or need-based social-assistance benefits is concerned.  A country will only dispense such benefits if identical or similar benefits are granted to its nationals in the other country with which it has concluded a bilateral agreement on social security.

The growing momentum of international and regional sources for co-ordination of national systems has not brought an end to legal disparities: co-ordination and harmonisation are not the same thing, and discrimination towards foreigners may be permitted if it arises from a domestic rule.

Wage-earning European Community nationals and their families moving within the Community are covered by Council Regulation (EEC) No. 1408/71 of 14 June 1971, which is the basis for co-ordinating social security systems.  The co-ordinated social benefit has become a Community concept unaffected by qualifications laid down in national law (11).  The CJEC has held: “Where a legislation which comes close to both a system of social security and a system of social assistance has ceased to concern itself with the assessment of need in the individual case – a characteristic feature of a system of assistance – and has conferred on the persons entitled a legally defined position, then it comes under the system of social security within the meaning of the Community regulations.” (12)

Under cooperation agreements signed with the European Community, nationals of certain third countries (Algeria, Tunisia, Morocco) have had the benefit of the non-discrimination rule regarding all contributory and non-contributory social security payments.  The range and complexity of the legal instruments applicable to nationals of European Community countries made it necessary to adopt EU Council Regulation No. 859/2003 of 14 May 2003, extending the system for co-ordinating European national legislations to nationals of third countries residing legally on the territory of a European Union member state and lacking cover on the sole ground of their nationality.  According to the preamble to the regulation, the co-ordination system seeks to guarantee equal treatment by granting a set of uniform rights “as near as possible to those enjoyed by EU citizens.”  The status of a foreigner, as regards entitlement to social security, cannot apparently be “identical” unless he is a European citizen belonging to a community which is bound together by identical economic and political interests.

Other issues are scarcely touched upon (13) in treaty law.  This is true, for instance, of private schemes  (group insurance, supplementary pension schemes), which have been little explored in spite of the problems they can cause in international relations, especially where, as in many countries, social security is no longer the business of the public sector alone.

Private schemes are unevenly developed from one country to another, and the lack of co-ordination among them may give rise to serious infringement of migrant-worker rights.  Their differing legal character (sometimes compulsory, sometimes optional), the different methods of funding (pay-as-you-go or funded) and the different management models (private bodies or public funds) make it difficult to co-ordinate schemes internationally.

The continuing problems of co-ordination systems make it necessary to harmonise national legal systems by overhauling them to reflect changes in social policy.  It would be even more difficult to adopt a common policy on the rights of certain vulnerable categories of migrant worker.

II. The vulnerable migrant and the expansionist right to social security 
The undermining of the rights of specific groups of migrant workers – irregular migrants working as domestic staff or in the black economy – is a matter of serious concern to the international community.  ILO has said: “Given their precarious legal position in the host country, irregular migrants easily fall prey to extortion and are highly vulnerable to abuse and exploitation by employers, migration agents, corrupt bureaucrats and criminal gangs” (14).  ILO draws a disquieting picture of the situation of migrants who find themselves willy-nilly outside the law, with social security an impossible dream despite its being the most basic of all guarantees of social cohesion.

A.
Resistance to standards

Will the rules devised by the international community be undermined by invasive new forms of human labour which condemn “vulnerable” migrant workers in particular to the legal voids found in “unstructured” activities or sectors (domestic work, seasonal agricultural work, undeclared work)?  The question here is both how the law responds to the dilemma of irregular migration, and how much it adapts to activities which are inherently resistant to regulation of any kind.  The unstructured or informal sector, which is the sector of choice for irregular migrants, has become, even in the most developed societies, a necessary evil both economically (because of the burden imposed by social charges) and socially (because of the needs of irregular migrants).  Work outside the institutional framework thus feeds on the precariousness and vulnerabilities of a number of socio-occupational categories, including irregular migrant workers looking for a subsistence wage.  Many foreigners in great hardship are thus condemned to unrelenting servitude. (15)   Clandestine activities may develop in places which are hard for the authorities to reach and control.  The problems of doing so vary.  For physical reasons, some activities such as agriculture do not lend themselves to administrative checks.  In other cases such as domestic work the rules on invasion of privacy may interfere with checking.  Checks may be impossible because of continual movement of a workforce engaged in seasonal work.

In these activities, a population usually consisting of legal migrant workers and women and children may also be thrown outside the formal system by legal rigidities or by the side effects of some strategies adopted by employers.  Labour markets which have been invaded by these new forms of employment give rise to new kinds of “manpower migration” which create tensions between professed social norms and economic aspirations.  Development of international trade, growth in direct foreign investment and the increase in subcontracting and international partnerships have encouraged a system of goods and services production networks of which the worker is part without crossing any borders.  Countries have responded positively to the requirements of both national and transnational enterprises by introducing flexibility into their social and fiscal legislation, and this can degenerate into deregulation, with countries competing to bend their rules (16) at the expense of working conditions and benefits.  In short, international law is in something of a head-on collision (17) with emergent “underground” activities which are only partly covered by ILO standard-setting.

ILO Convention No. 143 of 1975 (“Migrations in Abusive Conditions and the Promotion of Equality of Opportunity and Treatment of Migrant Workers”) has the merit of developing provisions which, while preserving every country’s right to regulate migratory flows, is geared to preventing abusive migration (through collaboration between countries by such means as exchange of information and consulting employer and worker organisations on legislation planned or required) and eradicating it.  The convention forbids discrimination of any kind, even against irregular migrants.

Convention No. 143 was followed up by the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, adopted by the General Assembly of the United Nations in Resolution 45/158 of 18 December 1990.  This seeks to protect migrant workers in terms of observance of human rights, and therefore naturally applies without distinctions of any kind based on the regularity or otherwise of the worker’s presence in a country.

B. Possible solutions

1. The social security “net”

International migration is the “despair” of the international community despite all the attention it pays to the question.  Rather than question the very basis of the standards already adopted, international experts often recommend promoting them by means of additional instruments to plug the gaps in legal provisions judged virtually impossible to apply.  But no discussion of future norm-setting, by ILO in particular, should be allowed to obscure the realism of the norms already in force.

Protection of irregular migrants has to begin with at least minimum observance of fundamental human rights.  In this connection ILO Convention No. 143 has the merit of giving migrant workers equality of protection regardless of their legal status in the country of immigration.  Enjoyment of fundamental human rights, such as those enshrined in the international instruments of the United Nations, must not be impeded by any requirement of legal residence or nationality.  Even in an irregular situation, a migrant worker is entitled to “equality of treatment ... in respect of rights arising out of past employment as regards remuneration, social security and other benefits” (Article 9 (1) of Convention No. 143).  For the purpose of exercising this right to equal treatment, a migrant worker has, at least in theory, a right of “presenting his case to a competent body” (Article 9 (2)).  The reality is often quite different: a migrant in an irregular situation will be hastily deported, an easy way out which prevents him from exercising his rights.

This practice results from a confusion between the status of a worker and his human condition, a confusion which is damaging to the migrant’s rights. 

For some kind of safety net against abuse of irregular migrants and the precarities they are exposed to, the ideal would be to cultivate the common framework of fundamental social rights laid down in international instruments, and to seek gradually to combine the sources of entitlement to social security.  This approach would take proper account of the actual situation, which is that complex systems of national law present differences and complexities because of divergence – posing an obvious hindrance to international co-ordination – between the two basic concepts of universalism and “vocationalism”.

According to the principle of universality, entitlement to social security arises from the need for security, and mere residence on the territory of the competent law is sufficient to obtain the benefits available.  Anyone, as a member of society, has a right to social security, expressed in Article 22 of the Universal Declaration of Human Rights. That right is referred to in several ILO conventions or recommendations.  The uncertainty shown by national legal systems in opting for one or another approach is still with us.

It would be useful if national law were to take proper stock of the guarantees which surround this entitlement.  It is for both the lawmaker and the regulatory authorities in each country to specify the target population and what conditions apply.  However, the guarantees in question, which are generally enshrined in constitutions, are often given cautious and minimalist interpretation by governments and courts, which are somewhat bolder about protecting other civil liberties (18).  Take the principles of non-discrimination (Convention No.111 of 1958) and of equality of opportunity and treatment (Convention No. 143). We might be tempted to conclude that foreigners, whether regular or irregular, are on a completely equal footing with nationals.  In national practice, however, things are quite different.  There may be good legal reason for special measures tackling irregular immigration, which then do not endanger the principle of equal opportunity and treatment.  The justification offered for unaccommodating stances is the financial implications of social rights, and also the challenges which migration poses the public authorities.

International instruments, whether normative or declaratory, would be easier to apply if national lawmakers spelt out the position in detail, thus acting as guarantors of countries’ compliance with international commitments.

2. Adapting the law to the facts of migration
Labour-migration agreements seem to offer an ideal solution; above all they would prevent the harmful illegal export of manpower.

In this respect the Tunisian-Italian experience of regulated manpower migration is instructive.  The availability of jobs, often on a fixed-term basis, in the country receiving the immigrants enables a worker to establish himself within the law and with full enjoyment of rights.  This solution was adopted in a bilateral agreement in 2000 which set a quota of jobs for Tunisian nationals in the context of “organised” emigration.  The quota system makes it possible to regulate the flow of migration in accordance with economic cycles.

The conclusion of agreements like this depends essentially on political will.  It is a question of each country’s desire to protect its citizens resident abroad, and of the political and socio-economic issues which foreign workers raise for the immigration country.  In the case of countries already bound by bilateral agreements, the law has to adjust to the realities of migration.  Bilateral agreements need supplementing by arrangements for irregular workers which give priority to maintenance of rights rather than cracking down on irregularity.

Border checks are certainly essential but may not be effective, especially where migration, in all its aspects, offers countervailing advantages to the various parties under pressure from political, economic and social factors.

National law has tended to create machinery for trying to halt clandestine employment of immigrants.  That machinery, introduced in accordance with international standards, is geared to tighter control and law enforcement.  For example, Tunisian law provides for an administrative check on the recruitment process and its consequences.  The Labour Code (Article 285) has abolished private employment agencies, whether their services are paid for or free.  It has regulated the activities of employment middlemen (labour sub-contractors) and placed them in a legal framework which is gradually becoming more stringent.  Employers must now inform the agency concerned of each employee recruited within 15 days from the date of recruitment (Article 280).  Under Article 259 of the Labour Code, an employer may not recruit or retain a foreign worker who does not hold an employment contract or a residence permit.  He must also register the worker within 48 hours in a special register, which must be shown on request to the labour inspectorate (Article 261).

Labour inspectors have wide powers of enquiry, and are entitled to visit any business covered by social legislation as they see fit.  Inspectors from the social security fund enjoy the same powers.  However, they may not enter residential premises without the consent of the occupiers (Article 174), so privacy rules are still a possible shield for undeclared employment.

Illegal employment of foreign labour is of course a punishable offence (fines of 12 to 30 dinars are payable, depending on the circumstances), but the persons irregularly employed are not disallowed their entitlements.

Article 263 of the Labour Code provides that “a foreign worker shall enjoy the same rights and be subject to the same obligations under an employment contract as a Tunisian worker”.  The foreign worker’s actual legal status, whether regular or irregular, is not of great consequence.

There is a special social security scheme, created under Law No. 202-32 of 12 March 2002, to cover certain categories of low-paid worker.  One such category is domestic staff, regardless of pay arrangement and frequency of pay, who are engaged in regular domestic work for one or more employers and not as part of their own private business.  It also covers piece workers.  The scheme is financed by a 7% contribution levied on the basis of the guaranteed minimum wage, of which two-thirds are payable by the employer and one third by the employee.  The scheme gives entitlement to health care and pension.

Solutions need devising in every country to reconcile the universality of the right to social security with the territoriality of the law which governs it.

One relevant example can be found in Tunisian law: the scheme for Tunisians abroad, instituted by Decree No. 89-107 of 10 January 1989.  It is an optional scheme covering wage-earners and non-wage-earners active in countries which have no bilateral agreement with Tunisia.  It is compulsory for social insurance and pensions.  Membership of the scheme may be either direct (by application to the Tunisian social security fund) or indirect (through Tunisian consulates abroad) and both the individual and his dependants are covered.

Tunisian lawmakers have endeavoured to strike a “legal compromise” between the rigour of the territoriality principle in social security legislation, and their concern to aid emigrants who may be victims of discrimination.

However, it would be pointless to count solely on either international or national instruments to ensure that the right to social security is effective.  In the case of the migrant worker, that right seems to depend on each country’s changing circumstances and policy decisions for trying to reconcile the various, often contradictory interests involved in immigration.  What is needed is a concerted effort to achieve long-term consensus and rescue human rights from the vagaries of political change.
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Social protection for migrant workers
the Algerian model
Mohamed IDRI 
I. Introduction:  causes and development of Algerian emigration
Algeria became a country of emigration after colonial occupation began, in 1830.

In the years after colonisation, emigration took the form of political exile, with many Algerians fleeing oppression by moving to neighbouring countries and to certain Arab countries; emigration was also spurred on by mass expropriations of peasants’ land.

The first migratory movements to France began to take shape in 1850, and the numbers of migrants increased in the wake of the Franco-Prussian War (1870).

The flow grew to unprecedented levels during World War I, when a total of about 500 000 Algerians were summoned to France, half to serve in the army, while the others worked in various sectors of the French economy where there was a labour shortage. 

The number of Algerian workers in France dropped gradually before reaching a plateau of about 50 000 in the 1930s, largely as a result of the recession which began in1929.

The flow subsequently picked up again, particularly around the outbreak of World War II; in those days, emigration was organised by the authorities in accordance with military and industrial needs.

Emigration increased steadily after the war, and the supply of Algerian labour was to play a long-term, structural role in France’s system of production, which was changing rapidly under the Marshall Plan.

In the meantime, Belgium had become a destination country, albeit on a minor scale.

The war of national liberation gave a fresh boost to emigration to neighbouring countries (Morocco and Tunisia), as well as to France and, to a very limited extent, other European countries (particularly Germany and Switzerland).

Once the country had regained its independence in 1962, migratory movements continued to grow as a result of unemployment, which was becoming rampant despite the country’s efforts at industrialisation.

Algeria concluded a number of bilateral agreements in this area (1964-1968 agreements with France on labour; 1970 agreements with Belgium on employment and residence; agreement with the Maghreb countries).

In 1973, with Algerian-French relations at crisis point, Algeria decided to halt emigration, causing the flows to drop off considerably. 

However, primarily on account of harrowing events in Algeria resulting from Islamic fundamentalism, nearly 420 000 people facing the threat of death emigrated in the five years from 1991 to 1996, mainly to France, but also to other countries such as Canada, the United Kingdom and the United States.

Unemployment is also prompting young people to leave in search of work.  While France is still a highly sought-after destination (thanks to the presence of a large Algerian community, the language, etc), Algerian communities are also forming in Spain, Italy, Germany, Scandinavia, etc.

Having outlined the background to, and development of, Algerian emigration, we should point out the main ways in which its key features have changed, including the following:

· It has become less “come and go” in nature, with longer periods of residence.

· It has been extended to families.

· The “myth” of return has been abandoned, and now applies only to workers who can be successfully reintegrated into the country’s system of production.

· More settled life, family reunification and a significant drop in the number of first-generation emigrants.

· Acquisition of host-country nationality.

II.
CONVENTIONS CONCLUDED BY ALGERIA ON SOCIAL SECURITY COVER FOR MIGRANT WORKERS
1. General principles

As soon as it had regained its freedom and sovereignty, Algeria turned its attention to social protection for migrant workers. In this connection, it has:

· incorporated into its domestic law the principle of equal treatment for national and foreign workers, encompassing both obligations and rights (Various provisions of its social security legislation afford cover to all workers, “irrespective of their nationality”);

· ratified, as a sovereign state, numerous international conventions on social security;

· put into practice the ILO’s standard-setting action designed to establish the principles of social security for migrant workers and to develop international law on social security through the co-ordination of national social security legislation.

Algeria has concluded bilateral agreements with France (1965), Belgium (1968), Tunisia (1973), Libya (1987), Morocco (1991), the former GDR (1974) and Romania (1981), as well as one multilateral agreement, the Maghreb Social Security Convention.

Only the first four agreements have actually come into force and are operating without any major problems.

2. Provisions of the conventions

A. General rules

The conventions reaffirm the principles on which bilateral agreements in this area are based:

· Equal treatment

· Reciprocity 

· Preservation of entitlements that have been, or are in the process of being, accrued, including the application of the pro rata principle and the aggregation rule to retirement pensions.

They also cover matters relating to applicable legislation and the territories included in their scope.

The conventions define their material scope and stipulate the persons covered, who are generally wage earners and people treated similarly, as well as students. Some groups are excluded, however, such as the self-employed, diplomatic and consular staff and seconded staff.

The conventions govern administrative and financial matters, specify co-ordination and supervisory bodies and authorities, and enshrine the principle whereby institutions in the signatory countries provide one another with administrative assistance.

B. Provisions relating to benefits

The general rules are as follows:

a. Sickness – Maternity

Workers and their dependents who live with them in the country of employment are entitled to benefits. Entitlements are preserved in the event that residence is transferred to, or paid holiday taken in, the country of origin.

Families remaining in the country of residence are also entitled to benefits, as are pensioners, annuitants and their dependents.

b. Disability 

Benefits are provided by the fund to which the beneficiary was affiliated when he or she was assessed as being disabled.

Benefits may be transferred to the other country, and are transferable to dependents.

c. Employment injuries and occupational diseases

The fund to which the victim was affiliated on the date of the accident or at the time when the disease was contracted provides the benefits.

The victim may transfer his or her place of residence, subject to the fund’s prior consent.

Survivors’ annuities are paid to dependents.

d. Family benefits
 The fund in the children’s country of residence normally pays family benefits according to its own scale.

Recipients of disability and industrial injury benefits and old-age pensioners are entitled to receive benefits in the event that they transfer their residence to the country of origin. However, this entitlement is restricted in respect of certain groups under the agreement with France.

e. Old-age pensions

The completion of a qualifying insurance period brings entitlement to an old-age pension from one of the two countries’ funds (the agreement with France does not include this requirement, owing to the universal provision of pensions in that country).

Pensions are paid “pro rata temporis”.

Pensions are paid directly by the liable fund, and are transferable to dependents. 

f. Death

A death benefit is paid to dependents by the fund to which the deceased was affiliated.

3. Evaluation of the conventions

Generally speaking, the agreements concluded afford adequate protection to migrants and their families.

The following shortcomings may be identified, however:

· The scope of cover: certain groups of people are excluded, including the self-employed.

· The exclusion of unemployment insurance from the material scope of cover means that dependents remaining in the country are deprived of continued entitlement to certain benefits.

· With regard to family benefits, the agreements cover only subsistence benefits (family benefits proper).

Benefits deemed to be welfare benefits or solidarity allowances are excluded.

The entitlement rules, fixed scales and limit on numbers of children are not fair.

Some sectors of the non-working population do not enjoy continued entitlement to such benefits if they return to their country of origin. 

In respect of old-age pensions (in the case of France), favourable measures relating to the movement of pensioners who spent their entire working lives in France and to entitlement to health care in that country are not being implemented for want of implementing regulations.

· Periods of work in European countries are taken into consideration only under bilateral agreements, thereby excluding periods credited by the partner under other agreements.

· In the host countries, emigrants have to contend with a lack of familiarity with complex procedures and social legislation.

III.
THE POSITION OF ALGERIAN WORKERS NOT COVERED BY A RECIPROCAL AGREEMENT 
In the introduction, we outlined the trends in Algerian emigration patterns, causes and destination countries.

It is not only in France that there is now a fairly large Algerian community, but also in the UK, Germany, Spain, Italy, Scandinavia, Switzerland, Canada and the United States, yet Algeria has no reciprocal social security agreements with those other countries.

Leaving aside the problem of illegal emigrants, whose living and working conditions (informal work) are very harsh, we shall look solely at protection for workers lawfully resident in their host country.

1. Social security cover in the host country

In accordance with the principle of equal treatment, Algerians resident in the countries in question are generally entitled to the benefits provided for by the social legislation of those countries. Accompanying dependents who are lawfully resident in the country of employment are clearly entitled to the benefits granted to the dependents of national workers under national legislation. The situation is not always straightforward, however. In actual fact, emigrant workers – particularly those who are not accompanied by their families – often face a lack of job security, or are quite simply unemployed.

The lack of job security leads to instability and thus to odd jobs, seasonal work and so on, whereas in the past the industrial and building sectors absorbed most of this work force with some degree of stability. The tertiary sector is becoming increasingly attractive.

These new forms of work either make it difficult to meet the necessary requirements for entitlement to the various social security benefits that emigrants can claim, or make it tempting for employers to take advantage of the emigrant’s position by failing to declare his or her employment, thereby depriving him or her of legitimate social security cover.

And dependents clearly cannot be entitled to benefits subject to residence requirements if they have stayed in their country of origin.

2. Social security cover in the country of origin

Workers themselves, in the absence of any reciprocal agreement, lose their accrued entitlements if they decide to return to their country of origin.

The Algerian social security institutions will not credit any periods of work in the country of emigration.

Dependents are not granted any entitlement by authorities in the country of employment, which can invoke the principle of territorial application of legislation and the absence of any agreement that might give rise to an exception.  In Algeria, the fact that no worker is present in whose name these dependents would be covered prevents them from qualifying for benefits.  The only benefit to which dependents are entitled is health care. The free health care system in place in Algeria allows free access to care in public health facilities.

It is to be hoped, therefore, that efforts will be made to develop reciprocal agreements.  Encouraging signs are now emerging from the discussions under way with a number of countries.

In conclusion, migrants’ social security entitlements are guaranteed reasonably well during their stints abroad, where they are covered by reciprocal agreements, subject to certain adjustments that should be made in order to remedy deficiencies and shortcomings.

As regards those workers who are not covered, the countries concerned should be encouraged to conclude agreements to guarantee entitlements that have been, or are in the process of being, accrued, and securing a minimum level of protection for dependents who do not accompany the head of the household.

Specific provisions should be included in order to protect migrants whose working conditions (mobility, flexibility, lack of job security, etc) place them in a vulnerable position.

International co-operation should be stepped up; this is an area in which the ILO could play a leading role, together with other international and regional institutions and organisations and NGOs.
	Types de programmes de sécurité sociale dans les Etats de la Méditerranée orientale et méridionale



	Country
	Old-age, Invalidity, Death


	Sickness and Maternity
	Work related Accidents
	Un-employment
	Family Benefits

	Algeria
	X
	X
	X
	X
	X

	Cyprus
	X
	X
	X
	X
	X

	Egypt
	X
	X
	X
	X
	

	Israël
	X
	X
	X
	X
	X

	Jordania
	X
	
	X
	
	

	Lebanon
	X

	X

	X
	
	X

	Libya
	X
	X
	X
	
	

	Marocco
	X
	X

	X
	
	X

	Syria
	X
	
	X
	
	

	Tunisia
	X
	X
	X
	X
	X

	Turkey
	X
	X
	X
	X
	


Summary of Debates

Blandine DESTREMAU

The conference in Limassol gave rise to some lively and constructive debate, evidently to the satisfaction of a large majority of those present.

After a review of social protection in the ten southern and eastern Mediterranean (SEM) countries
, highlighting some of the main issues related to the conference programme, the successive sessions addressed the following questions:

· the relevance of social security standards;

· the efficacy of social security;

· the relationship between social security and informal economy;

· the problem of access to social security for women;

· access to social security for migrant workers from Mediterranean countries.

This summary will not go over all of these issues individually, but will attempt to pick out the broad themes that kept coming up, expressing recurrent concerns of the participants – and not always consensual ones. Those themes are:
· the definition and contours of social protection / security;

· the political dimension of social protection / security;

· the position of the community with regard to the solidarities that can be mobilised;

· the link between social security and employment;

· the matter of social security resources.

1.
Definition and contours of social protection / security
Are we talking about the same social protection, the same social security arrangements in connection with the southern and eastern Mediterranean (SEM) countries as with Europe? 
Standards are and continue to be of fundamental importance.  Whatever adjustments need to be made to cater for the various realities, the ILO Convention N° 102 (Social Security Minimum standards) and the European Code of Social Security of the Council of Europe must remain the basis of any social security system. It is important, however, not to adopt a purely formal approach, but rather to make proper allowance for the real conditions in which the standards are being applied. The ILO’s means of action adapt to the realities and constraints of areas with widely differing standards.

Social security must promote and respect the principles of equality and non-discrimination. This is not just a matter of legal standards, but a sine qua non condition if it is to play a role in social cohesion and in appeasing tensions and reducing inequalities in the region.
Social protection / security helps to combat poverty but the two are not synonymous. In the last decade or two the fight against poverty has taken pride of place in public and international policies, to such an extent that there is a danger of confusion and of the goals and means of social security being overshadowed by the fight against poverty. However, the fight against poverty is based largely on assistance, whereas social protection / security is based on the partial socialisation of income in a perspective of social sustainability; it does not imply personal dependence, it is neither random nor discretionary, but it enshrines a system of rights.
One cannot systematically include in social protection / security all the machinery and institutions that have been set up in the last two decades to combat poverty and foster development: social development funds, assistance funds, micro-financing, various expressions of solidarity, etc. It is true that the social security model recommended in the SEM countries is not necessarily a single, uniform model, but must be open to innovations and based on a combination of institutions and measures. But it must continue to be rooted in the principles and values enshrined in the conventions. It must be universal, not fragmented and compartmentalised. It cannot rely solely on personal assets or individual insurance.

2.
The political dimension of social protection / security
Far from being a mere set of technical provisions, all social protection / security systems are fundamentally political.

Extending social protection / security is a political decision, based on social dialogue.  Such a course of action requires commitment on the part of the government. However, all the groups concerned – trade unions, representatives of self-employed people, the unemployed, associations, etc – must also have a hand in decision making and agree on the practical arrangements to be made. Participation and social dialogue are conditions of social inclusion; they legitimise the system and generally contribute to its feasibility. 
Social protection / security is political because it creates rights and imposes obligations. Creating a right to social protection is a political act because it defines one of the dimensions of citizenship and affects the legal status of the individual: it is an “entitlement”. The right to social protection gives rise to a basis for social inclusion which no longer depends on blood ties but rather on a form of societal contract. In the SEM region in particular, this means clarifying the relationship between the personal/civil status and the employment status of non-nationals. Furthermore, any system of rights / obligations involves the state because it requires checks and controls.
Social protection / security is political because it implies the partial socialisation of income and the redefinition of the contours of solidarity. The principle of compulsory contribution means that the “rich” must pay for the “poor”. The principle of insurance assumes equality of risk from one individual or social group to another. The principle of equality and non-discrimination implies participation by and insurance cover for migrants, non-nationals or non-residents, men and women alike, regardless of origin, religion, etc. A social protection / security system based on conventional standards lays the foundation for the principle of solidarity at the level of society.
The extension of social protection / security is political because it implies a certain co-ordination at international level. International trade agreements may serve as a vector for the extension and harmonisation of certain social protection clauses. It is regrettable that they are used at times to align worker protection with the lowest common denominator. The international dimension is also present in the need for dialogue between bodies at different levels in pursuit of the harmonisation, continuity and guaranteeing of the rights concerned.

3.
The position of the community with regard to the solidarities that can be mobilised

The SEM region is often cited for the strength and vitality of the solidarities found in families, clans and tribes there. Social security cannot be restricted to community solidarities, however. 
The solidarities generated by primary communities are valuable resources, but regressive in terms of rights and freedoms. The undermining of the “community” by urbanisation and individualisation has led to an increase in individual freedoms and a decrease in structural social dependence. On the other hand, the visible weakening of institutional forms of social protection tends to result in a new strengthening of interpersonal dependence based on kinship, faith, origin, etc.
The community on which solidarity is based may be chosen rather than primary and imposed. Associations, neighbourhood or village groups, societies, etc can all be communities of a new variety, with their own forms of institutionalised solidarity and protection governed by explicit rules. These new forms, based on independence and responsibility, are less likely to create the relationships of dependence and control that primary communities tend to generate.
Public and universal social security is a fundamental alternative to patchwork, fragmented, special-interest community forms of solidarity. It is therefore a crucial asset in a region beset by inter-community tensions. It is essential if freedom and emancipation are not to rhyme with precarity and alienation. In particular, it is an essential support for the extension of the rights and freedoms of women and certain vulnerable groups (people with disabilities, migrants, etc).
The principles and standards of social security are not exclusive but may be combined with other forms of community solidarity. These are valuable, not only as material resources but also as sources of identity, of belonging and social cohesion. When people can tap into several types of solidarity they are more independent and their rights are more likely to be respected. They also have greater freedom of choice in terms of identity and politics and in their personal and working lives.

4.
The link between social security and employment

The Bismarckian social security model seems to be the most promising in several respects. Its application in regions where labour market configurations and the social, economic and legal structure of employment is different from in Europe raises various questions.
Basing affiliation to a social security scheme, and the scope of the cover provided, on employment raises the question of the number of jobs available and the high level of unemployment in the region.
 At 15% on average, unemployment there is the highest in the world. The first problem concerning the link between social security and employment is a quantitative one.
The link between social security and employment differs according to the type of employment and the sector. The public sector stands out in the region because of the ‘protected’ employment model it has generated and in particular the role it has played in encouraging women to work and protecting their jobs. Dismantling it for the sake of budgetary savings would therefore adversely affect the employment model and job security in the public sector. In the private sector employers baulk at social contributions that would increase their payroll costs. Competition, particularly on the international market, is therefore a dimension that needs to be taken into consideration when contemplating the extension of social cover in the private employment sector.
The extension of social cover must be able to adapt to the varied types of employment status. A worker’s status may be formal or informal, regular or occasional, self-employed or salaried, etc., so different technical arrangements, means of information, incentives and supervisory methods are needed.
The extension of social cover must adapt to the various forms of flexibility and mobility and to changing employment situations. In this region as elsewhere, geographical mobility, migration, economic and political accidents, security issues, etc mean that social security schemes and technical measures must be adaptable and provide for interruptions in affiliation during periods of unemployment, child care, migration, etc.  Diversifying the types of protection could be a partial answer to these irregular employment patterns.

5.
Funding social security 

In a region classified as “medium income”, one can assume that resources exist for extending social security cover.
It is important to get beyond the idea that resources are totally inadequate and consider how more resources can be channelled into social security. Although the theory is that everyone should contribute, the proportion who do is relatively low, particularly in the private sector and among the self-employed. Some countries in the region also stand out for their low level of taxation on income and wealth, which could be a source of funding for social protection. Collecting more taxes and contributions and broadening the contributor base requires strong political commitment on the part of governments, as in Tunisia, and means convincing people of the legitimacy of the contributions and adjusting their level in accordance with the person’s means.
The origin, nature and composition of social protection resources affect the status of social protection / security. Salary-based contributions, zakat or other religious forms of charity, donations or taxation all greatly influence such aspects of social security as responsibility, participation, objectives, inclusion, etc. Reducing labour-based contributions to the advantage of other types of resources can be a sign of less reliance on joint representation, more informal work arrangements, official tolerance of less secure working conditions and so on.
The resource management method used is crucial to the establishment, consolidation and extension of social protection / security. The joint management of funds by management and labour characteristic of the system introduced by Bismarck provides protection against pressure from the state budget and against the use of social security for political purposes. It is the best way of preserving the independence of the funds and improving governance and transparency, both of which make for greater legitimacy and wider acceptance of the general contribution principle. Far from being mere bureaucratic details, institutional relations within the funds, decision-making and supervision methods and answerability are all vital to the proper functioning of the system.
*****
Building and maintaining a dialogue between authorised, informed bodies, national authorities, researchers, union and association representatives and multilateral institutions is essential to the setting of guidelines and means of action for extending social protection / security in the SEM countries. The co-operation of the ILO and the Council of Europe can be one of the mainstays of this action.
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� Morocco, Algeria, Tunisia, Egypt, Palestinian Authority, Lebanon, Syria and Jordan.


� - Chair of the Executive Council of the North-South Centre of the Council of Europe and Member of the European Parliament.


� - Then Director General of Social Cohesion, Council of Europe.


� - This term refers to ten countries that are not members of the Council of Europe: Morocco, Algeria, Tunisia, Libya, Egypt, Israel, Palestine, Lebanon, Syria and Jordan. 


� - See Richards and Waterbury 1998, Salamé 1990, Beblawi and Luciani, 1987, Harik, I and Sullivan, D.J., 1992, etc. In particular, a summary was given by Steve Heydemann, the author of Chapter 2 of the 2003 World Bank report, which concerns Arab labour markets (World Bank, 2003).


� - In actual fact, medicines, many consultations and certain secondary and tertiary health services were already charged to patients, not to mention various unofficial payments.


� - Middle East and North Africa (ANMO in French), one of the operational regions defined by the World Bank, in particular.


� - Largely because there is less poverty, far fewer children in the MENA region are identified as working than elsewhere: 4%, as opposed to double that figure in Latin America + Caribbean and East Asia and the Pacific, nearly four times fewer than in South Asia, and five times fewer than in Africa. Officially, one child in 10 works in Egypt, and one in 20 in Syria. ILO figures (2000) show a dramatic reduction in child labour since 1980. 


� -The level of overstaffing is reportedly 35% in Egypt and 40% in Jordan (Ruppert Bulmer, 2002)


� - Not if one excludes the farming sector, however, in which case the growth rate for employment in the private sector is equal to that in the public sector. 


� - Tunisia and Morocco have had works programmes for several decades, but these have been stepped up since structural adjustment. 


� - In accordance with Engel’s law, poor households derived far greater benefit from them than other households as a proportion of budgetary expenditure or total food consumption: in Tunisia, in the 1990s, the proportion of subsidised foodstuffs in the individual expenditure of the lowest quintile was five times higher than for the highest quintile. In Jordan, in 1987, subsidies accounted for 14% of spending by households in the lowest quintile, as opposed to 8% for the highest quintile. In absolute terms, however, the most affluent benefit more because they consume greater quantities of subsidised food than the poor: in Morocco, for instance, households in the richest quintile consume twice the value of subsidised foodstuffs consumed by the lowest quintile. (World Bank, 2002).


� - 58% of the Egyptian Social Fund’s resources were allocated to micro-businesses, and 20% to amenities (other than roads, water and sewerage). 40% of the Palestinian Community Development Fund’s expenditure was allocated to road-building, 24% to other amenities and 20% to education, while half of the NGO programme funds were allocated to education, and 28% to health (Jorgensen and Domelen, 1999).


� - It must be assumed that these groups are over-represented in the statistics, since they are more likely to register as job-seekers precisely because they are expecting a job from the state, and are more likely to correspond to conventional definitions of unemployment.


� - The World Bank is encouraging, justifying and condemning this trend all at the same time.


� - During the first half of the 1990s, in Jordan, 58% of those in the lowest quintile of incomes worked in the private sector, and 27.9% in the state sector. In Egypt, a third of poor city-dwellers work in the production, transport and communication and service sectors (Van Eeghen 1995).


� - Using the thresholds defined nationally, poverty as measured by the numerical index increased considerably in Algeria (from 12.2% of the total population in 1988 to 22.6% in 1995) and Morocco (from 13.1% in 1990-91 to 19% in 1998-99), and undoubtedly in Palestine (1998 estimate: 23%). It appears to have remained stable in Tunisia (about 7.5% in 1990 and 1995) and to have fallen in Egypt (26% in 1981, 22.9% in 1995-96) and Jordan (18.7% in 1987, 11.7% in 1997). It should be pointed out, however, that the thresholds, and consequently national rates of poverty, are set in accordance with international political objectives that may affect their accuracy.


� - The slowdown in migration as a factor in redistribution within the region has played a significant role in widening inequality. There are conflicting estimates, but the World Bank considers that, between 1990 and 1995, income from emigration fell by nearly 10% in Egypt and 5.5% in Morocco, whereas it increased slightly in Tunisia (World Bank, 2002).


� - In spite of these worrying developments, the fact remains that Arab countries still enjoy one of the most egalitarian income distributions in the world, with an average Gini coefficient of 36.4 over the 1995-1999 period, and an average 7.2% of income going to the poorest quintile (as a comparison, in the early 1990s, the poorest 20% of people received 2.4% of income in Brazil, and 8.8% in Indonesia). Moreover, on the UNCTAD’s scale from 1 to 5, where group 1 comprises those countries with the greatest inequality, and group 5 those with the least, the Arab countries are in groups 3 and 4.


� - The legislation is more liberal in Morocco, Syria and Lebanon than in other countries. 


� - The following paragraphs are based on Chaabane, 2002.


� - The Palestinian territories have two pension schemes for civil servants, one for the West Bank and the other for the Gaza Strip, based on different set-ups.  


� - It affects marriage patterns and strategies, since the difficulty of finding a job affects the age at which people first marry (Tourné, 2004).


� Rachid Flali Meknassi is a lecturer at Mohammed V Agdal University in Rabat. He works with the ILO on a regular basis as a consultant, particularly in the areas of trade union freedoms and social security. He has written some thirty books and articles in French and Arabic.


� This note is based on a presentation made during the Euro-Mediterranean Conference


Social Security: A Factor of Social Cohesion, co-organised by COE and ILO in Limassol, Cyprus on May 27-28, 2004.





� Article 40 of the Co-operation Agreement between the EEC and Morocco of 27 April 1976, Article 40 of the Co-operation Agreement between the EEC and Algeria of 27 April 1976, Article 40 of the Co-operation Agreement between the EEC and Tunisia of 27 April 1976, Article 39 of the Additional Protocol of 23 November 1970 to the Association Agreement between the EEC and Turkey


� This applies to Syria, Lebanon and Egypt, the latter State having concluded only one agreement with Cyprus 


� Gaps exist, in particular with respect to the co-ordination of family and unemployment benefits.


� This Convention has been ratified by Benin, Congo, Niger and Togo.


� This Convention has been ratified by Burundi, Rwanda and the Democratic Republic of Congo. 


� This Convention has been signed by Argentina, Belize, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Dominica, Ecuador, El Salvador, Spain, Guatemala, Guinea-Bissau, Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Portugal, Uruguay and Venezuela, but it has not been ratified yet. 


� Source: Répertoire des instruments internationaux de sécurité sociale, BIT, 2000


� According to Social Security Programs Throughout the World, ISSA 2003


� Lump sums only


� No cash sickness or maternity benefits


� Cash benefits only


� Principal Administrative Officer with the European Commission, DG for Employment and Social Affairs; member of the Unit "Free movement of workers and co-ordination of social security schemes". Doctor of Law, Paris-X, Lecturer at the University of Paris-I, Sorbonne.


�	Regulation (EEC) 1390/81 of 12.5.1981, OJ L 143 of 29.5.1981.


�	Regulation (EC) 3095/95 of 22.12.1995, OJ L 335 of 30.12.1995.


�	Regulation (EC) 1606/98 of 29.6.1998, OJ L 209 of 25.7.1998.


�	Case C-443/93, Rec. 1995, I-4033.


�	Regulation (EC) 307/1999 of 8.2.1999, OJ L 38 of 12.2.1999.


� This is Council Regulation (EC) 859/2003 of 14 May 2003, "extending the provisions of Regulation (EEC) No 1408/71 and Regulation (EEC) No 574/72 to nationals of third countries who are not already covered by those provisions solely on the ground of their nationality" (OJ L 124 of 20.5.2003, p. 1). Entry into force on 1.6.2003.


� According to preambular paragraphs 11 and 12 of this Regulation.


� CJ 30/4/1996, C-308/93, Reports p. I-2097


� CJ 12/5/1998, Martínez Sala, C-85/96, Reports p. I-2691


� Michèle Bonnechère, Le droit européen peut-il poser les bases d'un droit commun social? Dr. Ouvr. 1999.390 (whether European law can lay the foundations for a common welfare law). J. Ph. Lhernould, L'accès aux prestations sociales des citoyens de l'Union européenne (access to welfare benefits for citizens of the European Union): CJCE, 20 septembre 2001, Grzelczyk, Dr. Soc. 2001. 1103.


� G. Perrin, La sécurité sociale au passé et au présent (social security past and present), RFAS 1979, p.119.


� CJ 5/3/1998, case C-160/96, Reports p. I-843


� CJ 8/3/2001, C-215/99, Reports p. I-1901


� CJ 10/10/1996, C-245/94 and C-312/94, Reports p. I-4895


� CJ 16/7/1992, C-78/91, Reports p. I-4839


� CJ 15/3/2001, C-85/99, Reports p. I-2261


� CJ 4/6/1987, 375/85, Reports p. 2387


� CJ 31/5/2001, C-43/99, Reports p. I-4265


� F. Kessler, L'exportation de prestations non contributives de sécurité sociale : du nouveau (new developments regarding export of non-contributory social security benefits), Dr. Soc. 2001.751; J.-Ph. Lhernould, Exportation des prestations sociales non contributives dans l'espace Community (export of non-contributory welfare benefits within the Community area): acte III, RJS 2001.387.


� Judgment of 29 June 1994, Aldewereld, C-60/93, Reports p. I-2991.


� Judgment of 15.1.2002, case C-55/00.


� In case C23/92, Grana-Novoa, judgment of 2 August 1993, Reports p. I 4505.


� Judgment of 2.3.1999, El-Yassini, C-416/96: The first paragraph of Article 40 of the Cooperation Agreement between the European Economic Community and the Kingdom of Morocco, signed in Rabat on 27 April 1976 and concluded on behalf of the Community by Council Regulation (EEC) No 2211/78 of 26 September 1978, is to be interpreted as not precluding in principle a host Member State from refusing to extend the residence permit of a Moroccan national whom it has authorised to enter its territory and to take up gainful employment there, for the entire period during which he has that employment there, where the initial reason for the grant of his leave to stay no longer exists by the time that his residence permit expires. The situation would be different only if, in the absence of grounds relating to the protection of a legitimate national interest, such as public policy, public security or public health, that refusal were to affect the right actually to engage in employment conferred on the person concerned by a work permit duly granted by the competent national authorities for a period exceeding that of his residence permit. It is for the national court to determine whether that is the case.


� See OJ L 70 of 18 March 2000. The agreement with Tunisia, signed on 17.7.1995, came into force on 1.3.1998; the text (identical to the EC-Morocco agreement) was published in OJ L 97 of 30.3.1998, p. 2.


� Proposal for a COUNCIL DECISION on the position of the Community within the Association Council concerning implementation of Article 65 of the Euro-Mediterranean establishing an association between the European Communities and their Member States, of the one part, and the Republic of Tunisia, of the other part, COM (2000) 216 of 13.04.2000.


� Judgment of 31 January 1991, Kziber, C-18/90, Reports p. I-199.


� Agreement signed in Rabat on 27 April 1976, concluded on behalf of the Community by Regulation (EEC) 2211/78 of the Council, of 26 September 1978 (OJ L 264, p . 1).


� Conversely, it has been held that “Neither the Cooperation Agreement between the European Economic Community and the Kingdom of Morocco ... nor Article 39 EC ... nor Council Regulation (EEC) No 1408/71 ...and Regulation No 1612/68 ... may be interpreted as meaning that they prevent a Member State from gradually abolishing an allowance for dependent children aged between 18 and 27 years pursuing studies provided that, as in the case of the legislation at issue in the main proceedings, its abolition does not involve discrimination based on nationality. ... Article 41 of the EEC-Morocco Cooperation Agreement must be interpreted as meaning that where the dependent children of a Moroccan worker do not reside in the Community, neither the Moroccan worker concerned nor his children can rely, in regard to study finance such as that introduced by the Wet op de studiefinanciering, on the principle of the prohibition of discrimination on the basis of nationality laid down in that provision in relation to social security” judgment of 20 March 2001, Fahmi and Esmoris, C-33/99, Reports p. I-2415.


� Judgments of 20 April 1994, Yousfi, C-58/93, Reports p. I-1353, and 3 October 1996, Hallouzi-Choho, C-126/95, Reports p. I-4807, Order of 12.2.2203, Mohamed Alami, C-23/02 and, by analogy, judgments of 5 April 1995, Krid, C-103/94, Reports p. I-719, and 15 January 1998, Babahenini, C-113/97, Reports p. I-183, delivered with regard to Article 39 paragraph 1 of the agreement with Algeria.


� The concept of “members of the family” of the Moroccan migrant worker, within the meaning of Article 41 paragraph 1 of the Co-operation Agreement between the EEC and Morocco, which confers the benefit of the principle of prohibition of all forms of discrimination in respect of social security not only on Moroccan migrant workers personally but also on members of their family who reside with them, extends to relatives in the ascending line of the worker and spouse living with the workers in the host Member State; Court judgment of 11 November 1999, Mesbah, case C-179/98. Reports I-7955.


� See for example the Court Order of 12 February 2003. Alami Case C-23/02: According to its proper construction, Article 41 paragraph 1 of the Co-operation Agreement between the EEC and Morocco, precludes a host Member State from refusing to grant a worker of Moroccan nationality resident in its territory the benefit of a seniority supplement increasing the basic amount of unemployment benefit on the sole ground that there is no international agreement providing that account is to be taken of work carried out by that worker in another Member State, even though no such condition is imposed on workers who are nationals of that host Member State. Indeed, this provision, which has a direct effect enabling persons to whom it applies to rely on it before the national courts, establishes the principle of freedom from any discrimination based on nationality in the field of social security against Moroccan migrant workers and members of their family living with them in relation to nationals of the Member States in which they are or have been employed. That principle therefore requires that persons falling within the scope of that article of the Agreement may claim social security benefits under the same conditions as nationals of the host Member State without its being possible for the legislation of that Member State to impose upon those persons more or stricter conditions than those applicable to its nationals. Accordingly, the imposition on persons covered by Article 41 paragraph 1 of the Agreement not only of the requirement that they must be nationals of the Member State concerned but also of any other condition which is not required in respect of nationals, such as the condition laid down by a national regulation on the seniority supplement to the basic rate of unemployment benefit, which makes consideration of work performed abroad subject to the existence of an international convention only where foreign and stateless workers are concerned, must be regarded as incompatible with that principle.


� Judgment of 10 September 1996, Taflan-Met Case C-277/94, Reports p. I-04085


� Judgment of 4 May 1999, Sürül, case C-262/96, p. I-2685.


� Judgment of 28.4.2004, C-373/02, Öztürk.


� Judgment of 14 March 2000, Kocak, joined cases C-102/98 and C-211/98, Reports I-1287


This is particularly so � According to preambular paragraphs 11 and 12 of this regulation, the provisions of Regulation (EEC) No 1408/71 and of Regulation (EEC) No 574/72 are applicable under the terms of the regulation only in so far as the person concerned is in a situation of legal residence in the territory of a Member State beforehand.  The legality of residence is therefore a prerequisite for the application of these provisions. The provisions of Regulation (EEC) No 1408/71 and of Regulation (EEC) No 574/72 do not apply in a situation confined in all respects within a single Member State. where the situation of a third country national presents only ties with a third country and a single Member State.


� Judgment of 11.10.2001, Khalil, joined cases C-95/99 to C-98/99 and C-180/99, Reports p. I-7413; for a critical discussion of this judgment, see: J-Y. Carlier, La libre circulation des personnes dans l’Union européenne, Chronique, JTDE 2002.65; J. Baquero Cruz, Khalil and others Les réfugiés et les apatrides face au droit Community, CDE 2002.501.


� CJEC 16.12.1992, Koua Poirrez, C-206/91, Reports p. I-6685. The applicant in the main proceedings, an Ivory Coast national, was adopted by a French national who had always worked and resided in France. His application for a disabled adult’s allowance was refused by the French authorities on the ground that he was not an Ivory Coast national and that the Ivory Coast had not entered into a reciprocity agreement with France in respect of social security. In a judgment of 12 June 1991 the Bobigny Social Security Tribunal decided to stay the proceedings pending the referral of a question to the CJEC to ascertain whether the decision not to award the allowance for disabled adults to the applicant, a member of the family (adopted son) of a European Community national resident in the country of which the head of household (the adoptive parent) has the nationality was compatible with the Community law.


�  Indeed, if Mr Koua Poirrez was a migrant worker of, for example, Italian nationality working in France, his son of Ivory Coast nationality would be entitled under Community law to the benefit which he was refused: CJEC, 16 December 1976, Inzirillo, 63/76, Reports p. 2057. Concerning the evolution of case-law concerning personal rights and derived rights of members of the migrant worker’s family, see P. Mavridis, La sécurité sociale à l’épreuve de l’intégration européenne, Sakkoulas-Bruylant 2003, p. 303.


� Eur. Court HR 16.09.1996, Gaygusuz: D 1998.441, obs. J-P. Marguénaud and J. Mouly.


� Article 1 of Protocol No 1: “Every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law. The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties."


� Case-law tends to define the concept of possession according to a broad construction of public international law, under which whatever is an established right may be regarded as a possession; see Human Rights Files, no. 11 rev., The European Convention on Human Rights and property rights, Council of Europe 1998, p.11.


� See P. Lambert, Vers une évolution de l'interprétation de l'article 14 de la Convention EDH, Revue trim. des droits de l'homme 1998.497; also, B. Baron von Maydell, Discrimination in domestic social security law of the member states of the European Union, in, Social Security, Non-discrimination and property, EISS, Antwerp, 1997.89.


� I. Daugareilh, La Convention européenne de sauvegarde des droits de l'homme et des libertés fondamentales et la protection sociale, RTDE 2001.123.


� Eur. Court HR 30 September 2003, case of Koua Poirrez v. France


� Concerning these benefits in Community law, see: J.-Ph. Lhernould, RBSS 1998.797; F. Kessler, L'exportation des prestations non contributives, Dr. Soc. 2001.751; P. Mavridis, La sécurité sociale à l'épreuve de l'intégration européenne, op. cit. p.231.


� Judgment of 14 January 1999, Bozkurt v/ CPAM (Sickness Insurance Fund) of Saint-Etienne, Rec. Dalloz 1999, Jur. p. 334, note J-P. Marguénaud and J. Mouly. See also Cour de Cassation (plenary session), judgment of 16.4.2004, Epoux Lingouala; note by Alain Coeuret, Prestations familiales: la condition de résidence en France des enfants d'étrangers (welfare benefits: the requirement of residence in France for children of foreigners) , Droit Social 2004.776.


� M. Bonnechère, Quelle garantie des droits sociaux fondamentaux en droit européen?, Europe, July 2000, p.4.


� See the analysis by J-P. Marguénaud and J. Mouly, op. cit.


� CE 30.11.2001, n° 212179, 9e s.-s., Ministre de la défense c/Diop; chron. J. Ph. Lhernould, Cristallisation des pensions de retraite et discrimination fondée sur la nationalité, RJS 2/02, p.7; also, AJDA, 2001, p. 1039, M. Guyomar and P. Collin; P. Wachsmann, Les lois instituant des discriminations selon la nationalité devant le Conseil d'Etat français, Rev. trim. dr. h., 2003, p.303. This precedent clears the way for numerous claims emanating from the former French colonies. According to estimates by the State Secretariat, some 85 000 veterans could claim a reassessment of benefits. The cost of this alignment has been placed at approximately 1.83 billion euro (see article published in Le Monde on 05.01.02).


� Judgment of 16.09.1996.


� Concerning the risk of divergent practice, in general terms, with regard to the rights secured by the ECHR, see: M. Waelbroeck, La Cour de justice et la CEDH, CDE 1996.549; E. Bribosia, La protection des droits fondamentaux, in La constitution de l'Europe, (ed. P. Magnette, ULB) 2000.107.


� Furthermore, the principle of equality belongs to the fundamental principles of Community law and is infringed where two categories of persons whose situations in fact and in law display no essential differences receive different treatment. This principle therefore precludes different treatment of comparable situations unless such differentiation is objectively justified. More specifically, the principle of equal treatment requires that differences in treatment between comparable situations should be justified according to an objective and reasonable criterion, and that such difference should be proportionate to the aim sought by the differentiation; Court of First Instance judgment of 30.1.2003, against the Commission, T-307/00, paras. 48-49.


� K. Lenaerts, Le respect des droits fondamentaux en tant que principe constitutionnel de l’UE, in Mélanges en hommage à Michel Waelbroeck, Bruylant 1999, I-423. See also P. Mavridis, La sécurité sociale à l'épreuve de l'intégration européenne, Sakkoulas-Bruylant 2003


� Judgments of 25.7.2002, MRAX, C-459/99; of 17.9.2002, Baumbast and R, C-413/99; (see also Court press releases nos. 66 and 68); judgment of 11.7.2002, Carpenter, C-60/00.


� J.-Ph. Lhernould, Ressortissants d'Etats tiers et libre circulation, LSE, N° 63 du 19.9.2002.


� According to the Programmes of Social Security in the World,  AISS 2003


� benefits in capital only


� No benefits in kind for illness or maternity


� Benefits in kind only


� Morocco, Algeria, Tunisia, Libya, Egypt, Israel, Palestine, Lebanon, Syria and Jordan, which are not members of the Council of Europe
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