Forum 2006 – Achieving social cohesion in a multicultural Europe

Session I: Globalisation and migration: a dual challenge to Europe’s social systems

DRAFT VERSION - please do not quote
Invisible poverty: migrants, new social policies and the risk of exclusion

Paper by Giovanna Procacci - University of Milan (Italy)

Introduction

Social rights are an integral part of our experience of modern citizenship to the point that we tend to consider them as politically irreversible. Social citizenship, the specific form of citizenship that T. H. Marshall (1950) conceptualised as being based on social rights, developed since the end of Second World War into an institutional framework of national welfare systems and underwent a gradual expansion of benefit schemes in terms of protected categories and the social risks covered. By referring to adequate standards of living which each citizen is entitled to, social rights operate on a logic of liberation from need, rather than a logic of individual liberty as for civil and political rights; they establish the principle that the state and not only the individual citizen is responsible for making those standards within the reach of everybody. Their main characteristics are “universality” (common standards) and separation from nationality (replaced by “territoriality”): people are protected by virtue of their membership and participation in society. On these bases, social rights acknowledge that individuals are not equally exposed to social risks and accordingly intervene to protect them. Therefore, there has always been a special tension between the universality to which they tend and the distinctions or categorisations through which they operate, open to possible discrimination. From this point of view, social rights incorporate an active idea of rights fighting for their own realisation (Lochak, 2003). On the one hand, they helped to create the conditions for a social consensus necessary to rebuild European societies after the war; on the other, expansion of social rights up to the end of the 1970s provided a powerful means for social integration, including that of migrants. Despite difficulties and insufficiencies, it is largely acknowledged by the scientific literature that national welfare systems have been the key arenas for immigrants’ social inclusion (Bommes and Geddes, 2000: 213). 

In the last decades, the whole picture has undergone two main paths of destabilisation: the crisis of welfare systems and the building of supranational political institutions. A third focus of change particularly affects the condition of migrants: political investment in the issue of migration at both levels, national and European, has reinforced the interdependency between social protection policies and migration policies. At the crossing point of these perspectives of change we shall question the impact of social policies on migrants’ integration: are the new post-welfare social policies structured in a way that will fulfil the objective of immigrants’ social inclusion, or are they rather reinforcing the discrimination against them? More particularly, this article will deal with policies aimed at reducing the risk of poverty or, as is more commonly said today, the risk of social exclusion. 

This is a matter on which European institutions, particularly since the 1990s’, play a relevant role, both at the normative level designing new directions for policies and at the level of monitoring policies’ effects. The European Commission promotes the fight against social exclusion as a crucial means for a strategy of convergence of national social security systems into a European Social Model (ESM) and has taken a leadership on such field of policies. The Council of Europe in turn has assumed a leading role on enhancing social cohesion as an integrated strategy, acknowledging that social rights are crucial to Europe; this brings the fight against poverty and social exclusion on the forefront in so far they represent a major obstacle to access to them. Though their respective strategies and fields of application differ, we shall see that they share a definition of social rights that may account for some common orientations. All together, the impact of Europe in transforming anti-poverty policies and implementing anti-discrimination is a key aspect of current transformations in the field of assistance. 

1. From fighting inequality to fighting discrimination

By itself, discrimination only means distinction; in fact, it has acquired a negative connotation, implying that an illegitimate distinction is leading to unjustified unequal treatment (Lochak, 1987). This requires that we establish criteria for defining what is illegitimate about the distinction, or on what grounds treatment is unequal. Inequality of treatment is here less of an issue, the focus is rather its legitimacy or illegitimacy. From this vantage point, we can say that although the fight against discrimination shares the same idea of rights fighting for their own realisation that underlies welfare policies, they work with different goals and paradigms. This might actually account for the development of anti-discrimination policies from the 1980s onwards during a time of welfare crisis, under a political combination of events characterised by a decreasing consensus around it; and at the same time it can help us understand how they share some trends with the restructuring of welfare policies.

The two sets of policies do operate in different ways. Welfare social policies identify categories of social risk needing intervention and thus face the risk of possible discrimination against other categories of people excluded from protection. Fighting against discrimination rather implies identifying groups of people who have been the object of unjustified unequal treatment and thus face the risk of possible stigmatisation, linked to substantialisation of identities. This might account for the relative success of the latter in times unfavourable to the former. No doubt, they follow a pattern more suited to our times, more worried about preservation of identities than reduction of inequalities. Anti-discrimination policies do indeed refer to a principle of equity – equal opportunities for all, irrespective of some individual characteristics – rather than that of equality (Borgetto, 1999). Their selectivity breaks welfare universalism; the goal here rather becomes to improve most vulnerable situations in an attempt to repair a social fabric threatened by deep fractures (Chevallier 2003). The fight against discrimination seems to have today replaced the fight against inequality, as a more coherent strategy for post-welfare policy. Protection against discrimination has become an imperative of EU policy (Directive 2000/43/EC on the principle of equal treatment irrespective of racial or ethnic origin, and Directive 2000/78/EC on equal treatment in employment and occupation). Social policy reforms at EU level cannot be analysed without also questioning their consistency with the objective of non-discrimination.

Despite such differences, EU normative tools explicitly claim to support both, the maintenance of solidarity and social protection as core components of the European Social Model and the fight against discrimination. And indeed, at closer reading, we shall see that they share a similar orientation towards human rights. Fighting against discrimination means recognising that a group identity is imposed on the individual who is at the core of human rights. New social policies against social exclusion base the fundamental social rights upon which they are built on the human right of the individual to live in dignity, rather than on the social organisation of risk and protection (Procacci, 2006), going back to a source of law far more congenial to international legislation and more suitable as a framework for anti-discrimination policies. From the vantage point of social policies it is possible, however, to wonder whether human rights may represent a downgrading trend, reducing political intervention to the preservation of the dignity of human beings, without intervening on the issue of common standards of well-being and conditions of access to them. Are human rights able to counter restrictions in welfare policies and social services, which are, according to many analysts, likely to build barriers to migrants’ integration? To stop such restrictions would require some positive action from the state and the consequent mobilisation of  public resources, both characteristics of social and not human rights. As a result, we might face a contradiction between favouring such a restructuring of social policies, which inevitably tend to be less available to migrants, and pursuing anti-discrimination objectives in the name of human rights.

2. New policies against social exclusion

The structure of welfare systems has been challenged at different levels, including criticism of their universalism in the name of inefficiency, as well as of possible discrimination actually hidden behind it in name of corporatism. As a result, current trends in social policy reform, also affected by EU political imperatives, tend to reduce universalism as well as redistribution policies, and are confined nowadays to forms of assistance for extreme levels of need, such as social exclusion.

According to Marshall, social rights are located above minimum dignity; social citizenship implies acknowledging a status outside the market, made up by strategies of empowerment of citizens towards economic, social, cultural and political processes (Garcia, 2005). In EU political strategy, the whole issue of social rights is controversial: while up till the end of the 1970s they expanded within the framework of national states, the challenge nowadays consists in reformulating social rights at a supranational level. In EU normative tools, on the one hand, social rights are claimed to be foundational for social protection, and social protection in turn is acknowledged as the core element of the ESM, characterised by a strong heritage of social rights (COM/1999/347). The revised Treaty of Amsterdam establishes (Article 136) the need to ground social policy “on fundamental social rights”, and (Article 137) extends this to the fight against social exclusion. The Council of the European Union confirmed at Lisbon and Nice that social inclusion is fundamental to the modernisation of the ESM; its Resolution on social inclusion (2003) confirms the committment to eradicating social exclusion and invites the Commission to integrating social inclusion into the Union’s economic and social strategy. Also the Council of Europe has acknowledged the importance of fighting against social exclusion for promoting its own strategy of social cohesion through social rights; already the Revised European Social Charter (Article 30) established that effective access to social rights for all is a crucial factor in the fight against poverty, linking the success of social cohesion to social inclusion. 

However, fundamental social rights are defined according to what had been stated by the Council of the European Union Recommendation 92/441/EEC: they represent “a fundamental right of the individual to sufficient resources” in respect of human dignity. This is a relevant shift in policy making with respect to social rights as we have known them at the source of welfare: through the principle of human dignity, social rights change their nature and become close to human rights. Hence, social policies are less concerned with standards of services to respond to needs, than with respecting a person’s dignity beyond the need. 

A very similar definition however is at work also in the Council of Europe which, according to a Report of the European Committee of Social Cohesion (CDSC), “has always based its work on the dignity of the individual” (Daly, 2002: 32); actually, focusing on people is seen as the key for granting access to social rights to the most vulnerable groups. If effective access to social rights depends on economic, social and cultural conditions which can create situations of vulnerability, as confirmed by the Council of Europe monitoring national situations, it seems that also here re-establishing human dignity is the goal of social policies, rather than rebuilding such defective conditions. Although policies should be framed within the broader goal of social cohesion and hence be evaluated according to their contribution to it, the rights they are based on are conceived of as individual rights. This defines an utterly new framework for social policies based on individual rights: what kind of social policies are they? How do they work?

Take the new policies against social exclusion that from the 1990s onward have reframed social assistance measures addressing the issue of poverty. There has never been a real balance between expenditure for social insurance policies, such as pension schemes, and for social assistance, which only counts for a small part of the social budget in most countries of the Council of Europe (Melvyn, 2001). National welfare systems being built on the employment principle, the part aimed at assistance against poverty has always been residual. In fact the European Code of Social Security (entered into force in 1968) which aimed to establish a series of standards in order to guarantee a minimum level of social protection without trying to standardise national social security systems, only concerns social insurance. Social assistance being non-contributory, it was generally regarded as a discretionary benefit. It is the European Social Charter (1961) and even more the Revised European Social Charter (1996) that establish entitlements to social assistance as a subjective right to protection against poverty and social exclusion, pointed out as one of the main obstacles to access to social rights (Daly, 2002: 20).

Criticism of assistance implemented by welfare systems follows two main threads: its costs are based on labour and yet benefits are distributed irrespective of the effects on labour. New policies against social exclusion promoted by the EU are policies of “minimum income” (MI), defined as the last mechanism of income redistribution (COM/1998/774) and addressed to the poorest, in order to relieve them from extreme levels of basic need, below the poverty line. It has to be entirely non contributory, financed only from public funds. In order to avoid having a negative impact on labour, they need to be “employment friendly” policies. Income support schemes have been increasingly subject to activation criteria, in order to minimise disincentives to paid employment and to avoid poverty traps. Entitlements to benefits have been made conditional on active job search, availability for work or participation in training, to which the person is committed. MI policies are characterised as integrated strategies of social reinsertion (COM/1999/347); but social reinsertion should only work as a temporary objective while it tends to become a chronic condition, a new status of the poor indefinitely on the way towards reinsertion. If reinsertion appears as an illusion, policies against social exclusion in practice end up feeding an area of atypical labour, underpaid and with no social guarantees. As a result, poverty is no longer considered as a social risk that everybody could face at some moment, but as a consequence of exclusion from the labour market, thus hiding the fact that in our advanced societies not only the lack of labour, but labour, in particular precarious labour, may itself lead to poverty (Scharpf, 2000). In fact, the number of working poor is growing fast. Experts have longtime insisted on a downgrading trend where unemployment together with underpaid labour are responsible for originating poverty (EAPN, 1999). By now, Eurostat itself gives figures on in-work poverty, or the risk of poverty among the active population (Eurostat, 2005: 5), families living below the poverty line despite labour income. In 2001 around 14 million workers were living in such conditions, 7% of the active population, and up to 9% in countries who have recently joined the EU. In the end, as experts point out, the focus primarily on jobs rather than on poverty in the anti-exclusion strategy accounts for its failure and for the growing of inequalities (EAPN, 2005).

Anti-exclusion policies do respond to new imperatives for social policy: decreasing labour costs and reducing income redistribution. For this purpose, they reduce all poverty problems to extreme poverty only and legitimate redistribution for humanitarian reasons. By doing so, they revive a logic of assistance to the poorest, with the consequent effects of stigmatisation and dependency. They are all means-tested policies, submitting benefits to close control, as in philanthropic practice. A strictly local character fits this purpose better, allowing personal contact with the recipients and leaving more discretionary power in attributing benefits; in fact MI policies are the most decentralised social policies (Saraceno, 2002). Furthermore, their indexation on the labour market requires that benefits are linked to a willingness to work, through programmes of reinsertion individually negotiated and asking the recipient to take responsibility, following a logic which reminds one of “workfare”. It seems that EU action for social inclusion is caught up in a model of public action built on the philosophy of self-help (Sen, 1997) demonstrating a contradiction between the social rights on which MI policies are based and the individual right to survive. Social reinsertion might well prove to be an illusion, as, while it remains crucial in the functioning of these policies, it helps to transform poverty from a social risk into an individual responsibility.

3. Europe and its migrants

What is the potential impact of such a shift in policies of social assistance on migrant populations? After all, they are especially exposed to the risk of poverty. Nowadays, territoriality is more than ever a resource in a globalised world and in the same way the source of significant disadvantages (Pizzorno, 2001). Hence inclusion of migrants should be an integral part of a strategy against social exclusion.

Welfare systems have always been caught in a fundamental tension between universalism, countering discrimination against non-nationals, and the realistic principle of a state sovereignty favouring privileges for its own citizens. And yet, given their reference to membership and participation in society rather than to nationality, it was possible to extend social rights to migrants. During the decades of their expansion, we have in fact seen an evolution gradually narrowing the difference between native and foreign workers; giving  migrants greater access to social rights appeared to be a powerful way of assisting their integration into host societies. One might wonder how it was possible that migrants got access to social rights well before other sorts of rights, and despite firm resistance to giving political rights to foreigners. It is what Guiraudon (2000:74-75) sees as a reverse development of the Marshallian triptych. Her hypothesis is that social policies are less visible than political participation; therefore granting social rights is seen as less risky for politicians  in their constituencies. However, the expansion of social rights having stopped, we can now see at work a counter-tendency leading to a narrowing of access to social rights, at has occurred even in France with the law of 1993, restricting universalism by establishing legal residence as a prerequisite for access to social rights.

The fact is that political views have changed. More and more attitudes towards immigrants’ access to social protection are influenced by attitudes towards immigration policies, be they favourable or restrictive. This most often leads one to see participation of migrants in welfare benefits less as a means of integration than as a pull factor attracting migration, and as such an obstacle to the political objective of migration control. It is true that the impact of international law on the evolution of rights towards a lesser distinction of non-nationals has been significant, above all in the name of anti-discrimination objectives. How does this combine with EU political trends in reforming social protection systems? Can we expect that new social policies will be able to stop the current restrictive tendency towards immigrants at the national level? Or should we think that the restructuring of welfare systems at the European level will particularly affect migrants, given their specifically weak relationship with national welfare states (Bommes and Geddes, 2000:251)?

Under the UN Convention on Protection of the Rights of All Migrant Workers and Members of Their Families (18/12/1990, implemented 1 July  2003) all migrants ought to receive equal treatment to nationals in matters of social security, according to the requirements of the host country; if national rules prevent migrants from equal treatment and access to services, they must be repaid their contributions (Article 27). But in host countries, objectives of migration control do prevail and they require legal residence. Only health care is explicitly established (Article 28) as a right which cannot be denied, no matter what status of residence or work the migrant has with respect to the administrative requirements of the host country.

At European level, policies of access to social rights have to be linked with the commitment to freedom of movement, which is an integral component of the European project, as well as with the political objective of non-discrimination. The need for such coherence has been emphasised in the context of EU strategy for social inclusion, acknowledged in Lisbon as “fundamental to the modernisation of the ESM”, allowing as many people as possible to be active participants in the labour market and in society at large, regardless of racial and ethnic background, gender, age, disability, religion and sexual orientation. Also the Council of Europe strategy on social cohesion leads to acknowledge inclusion as being a key path towards its goal. 

Social protection in general, and anti-exclusion policies more particularly, find their place naturally within this framework as crucial tools for promoting inclusion. As for the actual organisation of social protection, action was left to member states, but supranational institutions took upon themselves the task of drawing up the common objectives of social inclusion which were to guide the National Action Plans (NAPs). The foundation for this is provided by the revised European Social Charter (Articles 12-13) defining the right to social security as a fundamental human right, therefore implying the principle of equal treatment. Notwithstanding, the European Convention on Social and Medical Assistance (1953), as well as the European Convention on Social Security (1977) only provide for equal treatment of nationals from other contracting parties, in an effort to co-ordinate national systems of social protection and to create the conditions for social entitlements to cross borders. The same occurred with Regulation (EEC) No. 1408/71 on social security schemes: on the basis of the principle of employment, it is established that the legislation of the country of employment would apply irrespective of the residence of the beneficiary. Nationals from other member states would no longer be discriminated against and would enjoy equal treatment in all member states (full export of benefits, aggregation of insurance periods, and coverage for family members although they reside in another country). Social security and freedom of movement are provided for EU citizens. It is only very recently, with Regulation (EC) No. 859/2003, that the scope of the previous regulation was also extended to third country nationals (TCNs) legally residing in a member state. 

The importance of not treating TCNs who are legally resident differently to EU nationals has finally been acknowledged by European law, although conditions for social security are still regulated by national law. This does not mean in any way that access to social rights is granted to them, even less that conditions for such access are the same in all countries, as is acknowledged by expert groups monitoring NAPs on behalf of the EU itself as well as for NGOs. Access to social rights is guaranteed, and yet social protection remains in fact a crucial field of ethnic discrimination (Belorgey, 2002), although the European Committee of Social Rights has extensively interpreted European Social Charter indications in matters of equal treatment between nationals and non-nationals. Social assistance is the most difficult issue, together with the transfer of pension benefits. Belorgey explains this with the claim from member states that universalistic security systems only based on taxation ought not to be treated in the same way as contributory security systems based on work. According to the Council of Europe Report CS-PS(2001)12, social stigmatisation is a widespread psychological obstacle, particularly concerning non-contributory means-tested social assistance benefits with respect to those based on statutory rights (Melvyn, 2001). Ethnic and linguistic minorities are groups who suffer discrimination concerning information and are subject to restrictions on state financial benefits, while racism and prejudice appear to have grown with increased immigration and requests for asylum. Nationality is being asked for again, together with residence, as conditions for receiving MI benefits, and either used for excluding foreign people or for raising additional conditions, such as longer residence, residence permit, membership of special groups such as asylum seekers, etc. (Saraceno, 2002). A sort of circular link appears between the right to social assistance and legal residence, while immigration policies make legal residence dependent upon the condition that the immigrant does not rely on public funds. The Recommendation Rec(2003)19 of the Committee of Ministers of the Council of Europe members states on improving access to social rights recommends that action to this goal is based on the principle of non-discrimination, through measures such as training of social services staff with a special focus on non-discrimination, communicating information in several languages, simplifying documents and administrative language, and the like. A Communication from the Commission of the European Communities (2006: 5) “to promote active inclusion of the people furthest from the labour market” acknowledges that ethnic discrimination is an aggravating factor of social exclusion, as well as living in disadvantaged areas. Although universal social assistance policies aimed at guaranteeing all legal residents a minimum income have been largely adopted, analysis of NAPs highlighted that MI policies are mainly concerned with minimising disincentives to work. Insufficient attention is given to other goals, such as providing the social services needed to support inclusion and to contribute to social and territorial cohesion, or ensuring adequate access to those services that are a precondition for becoming able to integrate into the labour market. As such, the existence of social provisions, particularly in the case of MI, is not sufficient to ensure that all people in real need, and particularly migrants, get the benefits they are entitled to, since most often they do not claim their entitlements, they do not match with eligibility rules, or they do not complain about payment delay or suspension, etc. 

It is also important to mention other issues. Migrants’ access to social rights has been established on the basis of a fundamental distinction between legal and “undocumented migrants” (UMs). The Revised European Social Charter (Article 13, paragraph 4) states that nationals of the contracting parties to the Charter, lawfully resident or working regularly within their territories have the right to social and medical assistance. Also according to the Charter, migrants are distinguished between legally and illegally resident, and only the former enjoy the right to equal treatment with respect to nationals. There might be exceptions in extreme cases, such as massive arrivals from areas of conflict (Committee of Ministers Recommendation No. R (2000) 9 on temporary protection), when accomodation, health care, children education and access to work should be granted also to illegal residents but only as an exceptional measure limited in time. 

This is a firm distinction, but an ambiguous definition: according to the European Code of Social Security legal residence is “usual residence”, and the same ambiguity is to be found in ILO conventions. This means that interpretations at the national level can vary significantly, from very restrictive to more open. As a result, illegal migrants frequently enjoy no social protection at all (Council of Europe, 2005: 130). The 8th Conference of European Ministers responsible for Social Security (2002) in the face of increasing irregular migration, stated the need for UMs to also enjoy some basic support, including emergency health care. As irregular migration is becoming a stable phenomenon, the issue of UM rights and status is now unavoidable.

A second distinction concerns different kinds of social protection services. According to ILO conventions, only social services funded by contributions justify equal treatment between nationals and non-nationals; social assistance based on fiscal public funds might be reserved for nationals. On the one hand, contributory social insurance based on professional work is actually open to non-nationals. The main issues leading to discrimination concern reluctance to pay pension benefits abroad, conditions of reciprocity required, coverage of family members, etc., not to mention the trend to push migrants towards the illegal labour market. On the other hand, social assistance has always been more problematic: from its very beginnings, it has kept a local character, which might account for the widely held belief that the country of origin is responsible for the support of its poor. Self-support is seen as a requirement for accepting an immigrant and acknowledging him/her as legally resident. Assistance is also excluded from international co-ordination. More generally, we can say that the principle of state responsibility for the social welfare of all citizens has never fully been accepted.

From the point of view of migrants’ access to the benefits of social policies, we can see a tension between two tendencies: excluding immigrants from social security means reducing costs of welfare and costs of immigration, reinforcing its temporary character; but including them in social security would mean fostering their integration into the host society. International legislation might push for inclusion, but it is not able to oppose exclusion from effective access that is established by national laws. One might have expected that a European strategy of inclusion would be a strategic resource against national restrictions, particularly for migrants. Instead experts denounce that disregarding the reality of migration is a major weakness of anti-exclusion strategies, playing for their failure (EAPN, 2005). To use Geddes’ words, Europeanisation of social rights appears as a “thin” process (Geddes, 2000), ironically ending up restating the strength of nation states. 

4. Excluding the most excluded

Anti-exclusion policies seem to reinforce a tendency to discriminate against migrants, despite the now established principle of non-discrimination in access to social rights. Furthermore, since this principle has been reserved to regular migrants, a significant part of immigrants are excluded as they do not have a regular status with respect to the administrative requirements of the host country. One would expect that extending access to social rights also to undocumented migrants (UMs) would naturally find a place within the scope of policies aimed at fighting social exclusion. And in fact the Council of Europe Committee of Ministers Recommendation No. R°(2000) 3 on the right to the satisfaction of basic material needs of persons in situations of extreme hardship recommends giving minimum help to all persons concerned in the name of human dignity, which sounds very much in accordance with the aims and characteristics of anti-exclusion policies.

And yet, access to social rights for UMs is practically precluded. An irregular situation exacerbates exclusion problems; all difficulties already stressed for regular migrants are reinforced in the case of undocumented migrants as a direct effect of their especially precarious condition. First of all, they are pushed into the black labour market, and thus deprived of most social rights linked to regular labour. From this point of view, further discrimination vis-à-vis nationals employed in the black labour market is largely documented. Secondly, a major obstacle preventing UMs from access to minimum social rights is the requirement for people helping them to denounce them to administrative or police authorities, either legally or a voluntarily. This spreads among UMs the fear of disclosing irregular status when in contact with public authorities, which prevents them from asking for help. Thirdly, a circular reasoning puts them into a sort of trap: since they have no right to stay in the country, they cannot enjoy any social rights. The lack of legal residence which is the basis of the condition of UMs thus becomes the reason that makes it impossible to access social rights. Access to social rights would help them to overcome the extreme difficulties of their condition, while non-access to minimum social rights is only further reinforcing their exclusion. Furthermore, they are particularly exposed to the discretionary power of their employers, of local administrations, of volunteer organisations, and in particular are unable to prove a lack of resources as required by means-tested policies of support.

PICUM (2003) denounces discrepancies between international standards of rights and national policies, and also the gap between national legislations and the real practice of social services, recognising that social rights for UMs are legally limited, but even more limited in reality. As a result, access to social rights is for them extremely precarious. The only right acknowledged to UMs in most EU countries is the right to emergency health care, although this also is implemented in different ways in different countries (Da Lomba, 2004). The ILO denounces that they are excluded from labour rights. Housing is precluded, although it is acknowledged that minimum help is necessary for human dignity and this cannot become de facto incarceration. What about social assistance against poverty? Most countries allow them access to basic assistance and non-monetary benefits such as food, clothes, lodging, but these are left to the discretion of local authorities, so that conditions are vary greatly, transparency is missing, and above all the power of a right is absent. 

Basic social assistance to remedy poverty ought to be acknowledged to UMs just as to everybody else (Cholewinski, 2005: 48). But integration no longer appears as a legitimate strategy for UMs since states essentially want them to leave the country. As PICUM remarks, the idea of denying access to social security as a way of preventing UMs from coming is even stronger than attitudes towards general immigration. From this point of view, reducing social rights to UMs has become an essential aspect of restrictive immigration policies. Assistance and solidarity towards UMs are restricted, even though at EU level solidarity is reaffirmed as being a universal value on which the EU is based.

5. Some national practices

In most EU countries access to social rights for migrants remains problematic and shows various sorts of discrimination vis-à-vis nationals. In the case of UM, the range of discriminations broadens enormously. The situation differs greatly from country to country.

According to the Committee of Experts on Social Security (CS-CO 2004), in Sweden UM have no access to social assistance, although they can be cured but might be asked to reimburse expenses.n At the opposite end, in  Bulgary UM have the same rights than regular migrants. Most European countries locate themselves in between: UM have access to some social services, namely non monetary services (food, shelter) and services for minors; often the organization of this kind of services is to the discretionary decision of local authorities. Condition sine qua non for social security is to have a job.

In the Netherlands, while national insurance as well as workers’ insurance do not distinguish between native and aliens, the National Assistance Act does and excludes UM from social assistance. In addition, applying for assistance is taken as a sign of insufficient means of support and becomes thus a reason for not renewing residence permit (Guiraudon 80), pushing further people in the condition of UM. UM are in fact excluded from all services, except for health emergency care.

Although in Germany social legislation follow the principle of residence and not of nationality as the basis of rights, and aliens can receive non-contributory benefits such as the ones granted by the Federal Act on Social Assistance (sozialhilfe), yet receiving these benefits can be a basis for not renewing the residence permit (Guiraudon 79). Their situation is aggravated by the legal obligation to denounce UM for people entering in contact with them.

In Belgium, social assistance is open for humanitarian reasons to every person living in the country. However UM have been exempted from this right (1984). Since 2001 benefits have been replaced by non monetary aid (food, housing) distributed in special centres, but UM risk expulsion from these centres given the illegality of their stay. The withdrawal of social assistance rights for UM has been accepted by the Belgian constitutional court because it allows to reach “the desired objective, namely to urge the concerned person to leave the country” (PICUM vol.1:23).

Art.77 of the Belgian immigration law states that helping UM is legitimate for humanitarian reasons, although the latter are interpreted in a restrictive sense (Cholewinski 2005:58).

In France universalistic policies tend in recent years to move towards restrictions and exclusions once they are confronted with migrants, and even more with UM. Free access to health care has always been guaranteed to all people, irrespective of their legal status and nationality; and yet such universalistic character has been recently broken down by the law creating the CMU (couverture médicale universelle) in 1999, which despite its title is for the first time not universal, by posing conditions of stable and regular residence. UM have access to health only through a special mechanism, the AME (Aide Médicale de l’Etat) with expectable consequences in terms of stigmatisation. In 2002 176.000 individuals have benefited from the AME (Da Lomba, p.368), and this despite many obstacles in access to care: complicate procedures, insufficient number of interpreters, no real policies of spreading knowledge about rights, obligation to supply evidence of their irregular sojourn in France, reluctance of UM to do this and fear of hospitals’ authorities. In practice access to AME goes mainly through hospitals, when often it would be enough of a general doctor at a lesser cost. Only their own family is exempted from the obligation to denounce UM.

As for assistance, the RMI (revenu minimum d’insertion) is a universalistic measure  to which access is only based on the amount of available resources, irrespective of nationality. And yet some categories of people can be excluded namely on the condition of residence permit (CNAF 1998:66). 

6. The Italian case

Italy is an interesting example of the difficult position of migrants towards social rights, even more towards the social right to be protected against poverty. Massive migrations are a fairly recent phenomenon in Italy, so it is legislation regulating them; therefore most of it has taken place when the EU normative action and political attention to the issue was already at work. From this vantage point, Italian legislation on immigration also shows how weak anti-discrimination laws might be in contrasting actual discrimination in social protection. 

According to the Italian Constitution (art.2+3) national citizenship is no reason for a different treatment in matters of social security. This principle is stated for pension rights (art.38 § 2 “all workers have the right to obtain means in case of accidents, illness, invalidity and old age, unemployment”), for the right to education (art.34) defined as a right for all, and the right to housing which is counted among the fundamental rights of the person. Social assistance in turn is reserved to foreigners legally resident in Italy.

The Testo Unico (n.286/1998) deals with migrants’ rights to social protection at different articles. The main line of the law is to open access to social rights to regular migrants, on the basis of a firm distinction from irregular migrants.

- Art.2§3: Equal treatment and equal rights to foreigners in matters of social rights : citizenship is no requisite, rather the status of regular immigrant or residence.

- Art.22 (pension treatment): when leaving the country, immigrant can ask to get his/her contributions +5% per year.

- Art.39 about schooling (university students) : regular immigrants are considered as a different case than foreign students (for whom only limited positions are available) to the purpose of having access to university.

- Art.40§5-6 T.U. (housing) : applying for public housing only requires to show that the person is working.

The right-wing government taking over in 2001 approved a reform of the Testo Unico (n.189/2002), better known as Bossi-Fini law, breaking this trend.

- Reform of art.22 T.U.: the migrant only keeps his/her right to pension treatment, but cannot get it before 65yr. old (both for men and women); if he/she dies before 65yr. old, there is no right to reversibility. As a consequence, a large number of migrants going back to the country of origin will risk to loose all their rights. Under the rhetorical reproach made to the T.U. for having introduced an unequal treatment in favour of immigrants, the law simply does not take into account  the specificity of migration project. 

- Reform of art.39 T.U. about university access requires a 1yr staying, does not recognize diplomas from the country of origin and establishes some general conditions for students entering the country.

- Reform of art.40§5-6 T.U. about access to public housing : at least 2 yr. permit of sojourn, introducing a vicious circle, since housing is requested for obtaining permit, labour contract, access to social rights, joining the family, etc.

With the Bossi-Fini law, migrants enjoy social rights only at the condition of a surplus of evidence of being worth of them, in a discretionary and variable way, leading towards discrimination. The result is a non integration strategy in immigration policies and the justification for the development of discriminatory rules by reason of the nationality of immigrants.

The European Committee of Social Rights (2006) in its conclusions on the Revised EU Social Charter in Italy stresses that the decree 237/1998 establishing a MI (Reddito Minimo Vitale) for a trial period (1999-2002) had provided assistance to 1.5% of Italian poor families, but has been suspended by the following government. Social assistance went back to regional regulations, greatly varying from region to region; no other universal social assistance benefits for persons in need, unless they fall into a precise category (elderly, disabled, maternity). Italy is not in conformity with art.13§1 because appeals against administrative decision are to be lodged with the mayor and not an independent authority / in the chapter about art.19 on the rights of migrant workers and their families to protection and assistance, there is no mention of MI action nor of similar benefits: equal treatment is only referred to employment (remuneration, working conditions, trade unions), housing (public and private), legal proceedings, education. No mention is done to the rights to social assistance in case of poverty.

At the same time, the Italian government has approved a Decree (DGLS 215/2003) implementing the Directive 2000/43/CE on equal treatment of persons independently on race and ethnical origins, which is the first legal instrument anti-discrimination (direct and indirect discrimination) for the country. Among the fields of application of the decree access to work and conditions of work, social protection, health, social assistance, education and housing are explicitly listed as fields where discrimination is forbidden. It must be said that art.4§4 introduces some ambiguity by claiming that actions “objectively justified by legitimate aims” even if they lead to indirectly discriminatory treatment are not to be considered as discrimination. A further problem is that the charge of evidence is on the victim of discrimination. A good point is that also associations are legitimate to denounce  discrimination and to plead in Courts and a register of legitimate associations is created.

The Italian official statistical office (ISTAT), analysing the situation of migrant families in 2001,  remarks that these families are far from reaching standards of Italian families. In education, the rate of schooling drop-out is more than double with respect to Italians. As for housing, that the report considers crucial in the process of integration, migrant families are in disadvantaged position with respect to Italians under all aspects, basic hygienic requirements, heating, overcrowding, particularly for migrants from Africa. Even among the most stable communities (Morocco, China, Albania), housing standards acquired by Italian families are far from the reach of a large part of migrant families. This brings ISTAT report to conclude that gradual stabilization of foreign communities does not correspond to a parallel harmonization of their living conditions to the ones of the host society--stabilization without integration.

As far as UM are concerned, PICUM (vol.2:42-43) confronting the Bossi-Fini law to the International Convention for the Rights of Migrant Workers, points at a crucial distinction in the current Italian law introducing illegal presence or re-entry after an expulsion as a crime. This aggravates the condition of UM with respect to social rights. They are excluded from public housing. Legally they have right to urgent care in hospitals, preventive medical programmes, maternity coverage, coverage of health of minors, vaccinations covered by law, infectious diseases, international prevention. In fact, it is increasingly difficult for UM in Italy to apply for public health facilities (fear of expulsion and poor capacity of the system to adapt to immigrant users – Censis 39th). In education, if minors are subjects to the same scholastic obligations than Italians, adults have access to education only with regular residence permit. Work : there is a large demand for labour in certain sectors of the economy which meet the necessity of UM to find a job / but regularization, and therefore the access to social rights, only depends on the volition of the employer, reinforcing thus the difficult situation of UM exposed to the discretionary power of their employers. As a result, UM  work in labour conditions in which exploitation and insecurity are prominent.

Conclusions
National cases are, of course, not always the same; at the normative level as well as in their practices they can vary significantly, and also influence each other by virtue of their differences. It is important to analyse such differences, highlighting good and bad practice. I shall introduce some national practices in a longer version of this chapter. And yet there are some special features of anti-exclusion policies that are shared across countries and raise obstacles to migrants. The very fact that poverty is treated outside a wider range of social risks and confined to a separate action against social exclusion contributes to make poverty literally invisible in most texts about social protection. In the case of immigrants, we see at work a double invisibility: they just cannot be poor, or they will simply not be accepted as legal residents and therefore will be forced into a clandestine condition. As an undocumented migrant they have no social rights, only humanitarian aid in the case of health emergency, food, lodging, and suchlike. 

No systematic monitoring of the actual way that anti-exclusion policies and services work in member states has yet been done. There is a lack of surveys into access to social rights, and this would be crucial in order to fully report on the exclusion of migrants from social protection against poverty. It is a task which remains to be fulfilled. In the meantime, one can only wonder whether such exclusion would not be the consequence of a contradiction in political strategies that we mentioned at the beginning. The weakness may come from the fact that social policies are open to migrants in relation to an anti-discrimination objective, not an objective for reducing inequalities but rather in the name of equal treatment, that is, via a more stringent conception of human rights. From this point of view, anti-discrimination laws and new social policies tend to converge: as we have seen, they are both built on a logic of human rights, concerning the dignity of the person rather than the conditions for reducing inequalities as a way to empowerment. One might wonder whether human rights are suitable for more than the sphere of private liberties, being much less significant for economic and social rights, even less for political rights (Lochak, 2003). Supporters of migrants’ rights are inevitably strong supporters of human rights, but they should also wonder whether, despite great enthusiasm about the so-called politics of human rights, the latter would be enough in matters of social protection. Do humanitarian concerns about equal treatment in the name of dignity offer criteria for defining adequate standards of social protection? Attacking the current reframing of policies against poverty might well be a way of realising that social rights are not such a politically irreversible advancement in the condition of modern citizenship and they might be undermined, for nationals as well as for migrants.
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