[image: image1.png]* X
*
* *
*

* 4 *

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE




DGIII/DCS (2005) 

FORUM 2005

RECONCILING LABOUR FLEXIBILITY WITH SOCIAL COHESION

CONCILIER FLEXIBILITE DU TRAVAIL ET COHESION SOCIALE

17 & 18 November – novembre 2005

Conseil de l’Europe/Council of Europe

Strasbourg, Palais des Droits de l’Homme

___________________________________________________

SESSION II
The effects of labour flexibility and possibilities for reconciliation

Effets de la flexibilité et enjeux de la conciliation

___________________________________________________

DEVELOPMENTS IN LABOUR LAW, FLEXIBILITY AND SOCIAL COHESION: THE SEARCH FOR NEW WAYS OF ENCOURAGING RESTRUCTURING AND TRANSITION
Marie-Ange Moreau

Professor at the European University Institute (Florence)

For nearly 25 years, flexibility has been hailed as the remedy required if the labour market is to adapt to changes in the economy. It was argued that it was an urgent economic necessity in the days of Mrs Thatcher in the United Kingdom, as part of ultra-liberal thinking, but since then flexibility has taken on different guises, either as the need to adapt an excessively rigid labour market to changes in the economy, or as the need to increase competitiveness in the market.

The quest for further flexibility under the influence of the EES in the European Union has been reflected in national legislation, in response to economic changes arising from the pressures of competition.

For 25 years, one reform of labour law has followed another in Europe, the slogan being variously “modernisation” “flexibility” or “restructuring”, the purpose of these differing terms being to show that rules of employment can change in order to meet the altered needs faced by employers: the degree to which a change is perceived as satisfactory depends on the political standpoint of each government, however. 

The waves of reform in France
 (2002, 2003 and 2005, and 2004 in respect of collective bargaining) dealing with sensitive matters such as restructuring, which is a symptom of painful labour market transition, show the extent to which the links made are essentially political choices. These can also be seen in changes in the rules governing labour law. If we look at changes in labour law in countries such as Italy (especially recently), Spain and Germany, to mention only a few examples, it is clear that the threshold of flexibility set out in labour law in each individual country is the result of what is often a difficult political choice. 

This political complexity means that compromises have to be made between conflicting interests (employers, employees, trade unions and the unemployed), while account must also be taken of the peculiarities of the institutions operating in the labour market (bodies concerned with social protection, unemployment and employment) and of their financial circumstances, by arbitrating between the political and social forces that are heavily involved in any matter to do with flexibility.

Labour legislation is indispensable to the achievement of a social balance. It has come to occupy a new place in the context of global competition (Auby, 2003) and has a structural function in the economy since it is one aspect of the regulation of competition. This regulation of competition is not governed, however, purely by social norms – far from it – but is affected by a whole set of factors including, for example, tax rules and company law
. Social costs are merely one piece of the puzzle among the factors governing companies’ strategic decisions.

It is therefore not surprising that the main focus of conflicts of interest should have shifted from the traditional area of discussion of general social policy to the technical field of the rules of labour law itself and, in consequence, to the impact of flexibility on employment rights. 

It is therefore seen that the goal of flexibility, which varies widely in economic and ideological terms, has been transformed into a call for flexibility in employment rights and labour law.

While flexibility can be regarded as a common aim of different social policies, or even as aiming at convergence, it needs to be defined legally since the interpretation of the term flexibility itself varies widely: it is doubtless because the term is imprecise that it represents a threat to labour law since this very imprecision leads to a questioning of the primary objectives of employment rights. It is also because the concept is imprecise and can be interpreted as a change in the paradigm of labour law that it has led to greater vulnerability among workers: flexibility goes hand in hand with vulnerability where there is no clear statement in the rights granted to workers of the mechanisms of social solidarity that are the bedrock of social cohesion.

It is therefore important, first, to demonstrate that there should be no more talk of flexibility – or even of “flexicurity” – unless this is expressed in legal language, since the fluidity and lack of precision of the term are intended to shift the burden of change and transformation to the individual and away from collective bodies (I). 

In the context of labour law, however, changes must be organised in such a way as to link the norms of labour law to the specifics of the labour market, with a focus on the social responsibilities that they engender, by being based on the economic and social changes underlying the business strategies in the European market that are the source of restructuring and transition.

This necessarily leads to an attempt at fresh thinking, identifying the essential parameters of the changes in the rules of social cohesion: it may be thought that some readjustments should be made to take into account both the local and the transnational dimensions of labour relations, given the global strategies adopted by companies using newly devised legal mechanisms (II). 

I The imprecision of the term flexibility and the dangers it poses by changing the paradigms of labour law 

There have been considerable shortfalls in achieving the economic objectives set out in 2000 at the Lisbon Summit
 because of the absence of any legal interpretation of the terms used: not only is flexibility not defined, but the goal of reconciling flexibility with security leads to contradictions that will be a matter for sociological debate for as long as they remain legally undefined.

The use of legal language in the formulation of economic objectives is therefore needed in order to avoid creating new areas of vulnerability that will threaten social cohesion (1-1). This should have specific consequences for decisions about how social norms are created if social cohesion is to remain a goal in Europe (1-2).

1-1 The legal imprecision of the term flexibility and its consequences 

In sociological terms, the imprecision has given rise to comparative analyses that have produced a typology of flexibilities: a distinction is generally drawn between types of flexibility that are internal to the enterprise (working hours, overtime, part-time working) external (recruitment and dismissals), organisational (multiple employers, outsourcing, flexible forms of organisation) – including geographical flexibility, and pay-related (Whithagen et al, 2002, 2003, 2004 ). 

All these forms of flexibility give employers the potential ability to make adjustments in response to fluctuations in their activities and/or their strategic market decisions.

However, these forms of flexibility are not all based on the same regulatory balance, do not turn on the same techniques and do not lead to the same results. The danger is in fact the same as in the case of flexicurity.

1-1-1 The vagueness of the term flexibility 

The notion of flexibility is a concept that is imprecise in normative terms for a variety of reasons:

- the first derives from its semantic plurality: it indicates an objective or policy and does not relate to standards or regulatory techniques. Its ambiguity (Caruso 2005) is therefore reflected in the many different ways in which it is actually applied, which range from “on call” to “new job” contracts, and from flexible organisation within collective agreements to night or Sunday working arrangements that are entirely unregulated because the state has withdrawn from this field. 

Furthermore, the goal of flexibility itself contains paradoxes in the way in which it operates (Caruso, 2005) which both increase the competitiveness of enterprises, encourage adaptability among employees, allow links between working and private life, and in the case of some forms of internal flexibility, guarantee stability of employment. 

These objectives are pursued as alternatives, although they are sometimes combined, as is evident from a close look at the legal measures, which usually have the negative effect of blocking each other: in France, for example, the 35-hour week has provided more free time, but also greater constraints on hours of work, greater intensification of tasks, more flexibility in the organisation of length of working and greater productivity, and in many cases less ability to make use of free time. The introduction of flexibility contains all these paradoxes.

International comparison reveals that these operational paradoxes are also associated with the ambiguity of the concept: studies on part-time working show that it operates in widely varying, ambiguous ways in different countries (Sciarra, Davies, Freedland 2004): contracts leading to impoverishment and marginalisation centring largely around gender in some countries (France, Italy) or to institutionalised instability of employment for reasons of competitiveness (Spain), while part-time employment contracts represent a way of balancing working and family life in others (Netherlands, Sweden). Depending on the country, it may lead either to the marginalisation of workers or to their integration into the labour market: while the “flexibility” measure is the same, there is nothing in common in its actual impact on workers between Luxembourg (a way of integrating women) and Belgium and France (impoverishment, marginalisation and only sometimes integration).

The proportion of “flexible” contracts varied in 2004
 from 3% in Greece, 11% in Denmark, 20% in Belgium, 22.4% in Germany and Sweden, and 17% in France, to 40% in the Netherlands and Spain, together with fixed-term contracts. Their impact on the vulnerability of workers differs widely from one country to another since the use of part-time working not only varies from one country to another (particularly in terms of conditions for a return to full-time working through a reversability mechanism) but also differs in its cumulative impact with other temporary or casual contracts, especially fixed-term contracts (in France and Spain in particular), or the use of undeclared working. 

Lastly, the increase in the scale of self-employment as a feature of greater economic dependency is an extremely worrying trend
 (Supiot 1999) since it reaches huge proportions in the new countries of the Union and reveals a growth in dependent work totally outside the protection of labour law (Vaugham-Whitehead, 2004)
.

The combined effect of labour legislation and institutions of social protection and the labour market is thus completely transforming the situation of workers, depending on whether non-working time is associated with another activity or not, with social care, or with support for a move towards full-time working. In all the countries in the Union, however, the principle of equality of treatment imposed by Community Directive 97/81 of 15 December 1997 plays a structural role, even though it has proved insufficient to limit all the aspects of vulnerability engendered by part-time work contracts.

· Historical analysis (Fuchs 2005, Caruso, 2005, Gaudu 2003) also shows that flexibility has differed in its techniques, scale and ideology, depending on the country and the period: some commentators agree with Lord Wedderburn (1992) that the discussion focused in the 1970s and the early ’80s on the definition of “inderogeability”, with workers being in a stronger position in countries such as Italy and France than in the United Kingdom of course, while “technical” modifications then spread either by conventional means (in Germany, for example) or through changes to rules of contracts, part-time and agency work contracts, and self- employment. 

In the 1980s and ’90s, the main issues raised related to the “dose” of flexibility that it was appropriate to introduce, usually as part of negotiations intended to be “win-win”. 

Flexibility was thus controlled and regarded as a necessary but limited evil. 

These reforms became more significant in the 1990s, when flexibility was used as a response to unemployment. Its function was then transformed and led to a multiplication of non-standard forms of contract, aimed at widely varying target populations as well as at general contractual measures. This led to a worrying fragmentation of the labour force that demonstrated the need to rethink the shape of social protection for workers (Supiot 1999). The negotiation of flexibility led to reforms in employment rights so as to allow not only faster decentralisation of collective bargaining but also the introduction of mechanisms allowing derogation both from the favour principle (France, Germany) and from the national threshold set for “inderogeability” through various formulae of permissive clauses (Germany), derogation agreements (France), and semi-compulsory agreements (Denmark). In all cases, it was the structures of negotiation that were made more flexible in order to allow adjustments by the social partners, frequently in the short term. 

The most recent period reveals a clear shift towards a quest for flexibility not as a means of responding to changes but as an ideological choice (Caruso, 2005 on reforms in Italy). 

The ideology of flexibility, first introduced by Mrs Thatcher in the United Kingdom, led to calls for deregulation. No economist has produced proof of the need to interpret flexibility in terms of deregulation, as the British example has neatly shown (Hepple 2005, also citing Davies, Barnard, Wedderburn ).

Once again we are witnessing a major offensive to deregulate labour law in many countries, sometimes based on differing doctrinal or disciplinary approaches. 

However, analysis of changes in labour law in Europe shows strong resistance on the part of employment rights to complete deregulation
. Overall, the foundations of employment rights, thanks in particular to the constitutional recognition of social rights and an increase in the power of international standards, some of which have been applied effectively (European Social Charter of 1961, ECHR) and some not (ILO Declaration on the fundamental rights of workers of 1998, European Union Charter of Fundamental Rights of 2000), are helping to maintain protection for workers without any serious changes to their employment rights (Sciarra, 2004). The key place of fundamental rights in Europe, despite their widely varying expression in different sources of law, does not have the merit of clarity but does reinforce fundamental rights (Moreau 2005). 

Nonetheless, a strong trend can be seen in all countries towards the introduction of flexibility mechanisms of varying impact, scale and techniques, with the common purpose of reducing collective protection and making employment relationships more personal. This move towards individualism has been reflected in an expansion in temporary and non-standard contracts, marginalising the most vulnerable workers. The European Employment Report published in 2004 clearly shows a rise in the number of vulnerable, unskilled people who find it more difficult to return to the labour market and are barely touched by skills training and retraining policies.

Hence, whatever the approach taken to flexibility, it is clear that the term – because it is imprecise – allows a wide range of legal interpretations which threaten the most vulnerable populations: all the studies on employment in Europe (EU 2004) reveal that the gaps are growing between the genders, between the generations, between skilled and unskilled workers, and between workers established in the labour market and those who have not found stable employment. 

A remarkable recent study (Auer and Cazes 2004) shows, however, that the comparative figures for duration of jobs in Europe and Japan has not changed greatly (on average 10-11 years, as against 6-7 years in the United States). 

On the other hand, there is growing polarisation among the most vulnerable populations which is increasing instability of employment for women, young people and senior citizens, even though these trends are counterbalanced at the same time by measures targeting them and movements in the labour market (such as greater activity among women and a sometimes steep rise in the level of their skills). 

This empirical study is similar in its findings to the study of changes in employment rights in the 15 countries of the European Union (Sciarra 2004): up to now, employment has not given rise to widespread deregulation in Europe, but the gaps are growing, threatening social cohesion (Supiot 1999).

This fragmentation among workers results from changes in contracts of employment, in favour of greater economic dependency and impoverishment at work (“working poors”) and a breakdown in collective solidarity that is leading to the dismantling of collective protection in some countries and sectors. 

These “new” forms of vulnerability result from the lack of precision in terms and from the different ways in which flexibility is expressed. 

The same might be said of the concept of “flexicurity”, which is nonetheless put forward as the policy antidote to the unfortunate effects of flexibility.

1-1-2 The danger of the concept of “flexicurity”

“Flexicurity” is a new term which has been thought up to meet the intentions of the Lisbon European Council of 2000, with a view to reconciling employers’ demands for flexibility and workers’ need for security in the market: it is defined as a policy strategy “that attempts, synchronically and in a deliberate way, to enhance the flexibility of labour markets, work organisations and labour relations on the one hand, and to enhance security – employment security and social security – notably for weaker groups in and outside the labour market, on the other hand”
. Doctrinal analysis of the type carried out by Gunther Schmidt (Schmidt and Gazier, 2000, 2002, Gazier 2005) has identified the requirements for the creation of a transitional labour market as being the need to promote career choices for individuals at such times of transition, the fostering of solidarity over responsibility for social threats through redistribution programmes, the need to make specialised measures effective, and the need to achieve codetermination by those involved at local, company and regional level. 

The aim is that different combinations of security should correspond to the different types of flexibility: security of employment in the sense of relative certainty of keeping the job in question for a sustained period, security of employment in the sense of employability (hence of being able to find a job [again] in the labour market), security of income, protection against risks, and a combination of rights with a substitute income. 

The range of combinations should obviously be wide enough to provide social bodies, trade union organisations and the members of the civil society concerned who are at social risk
 with a variety of transition arrangements that meet the requirements of both employers and workers in a given national labour market. 

In terms of doctrine, the approach is of great interest, but it must still be expressed in terms of rights in order to avoid the pitfall of creating new “pockets” of vulnerability for various reasons:

- the first arises from examination of “flexicurity” policies: the main examples are from the Netherlands and Denmark, which have been able to devise flexibility schemes offered to employers which still guarantee workers significant opportunities to rejoin the labour market: Danish legislation (Madsen, 2000, 2004) allows employees to be dismissed at very short notice, but they are then taken care of by the social security system, with a generous guaranteed income and very active labour market programmes. These reposition workers in the labour market within the short term, so that there is a high overall rate of job mobility (30%). 

This mechanism, which is sometimes described as the Danish “miracle”, was essentially introduced through the Danish model of occupation-based negotiation, which is based on a high rate of trade union membership (80%) and a unique corporatist culture.

Under the “polder model” in the Netherlands (Van Oorshot, 2004), flexibility is based on part-time contracts that redistribute work and arrange for income transition so as to allow working life to be combined effectively with family life. Significant modifications making temporary agency work more flexible have also been introduced by freeing up the conditions under which these agencies operate, while allowing for permanent contracts for workers. The key factors have been not only the introduction of these measures through collective bargaining but also their articulation with family policy. As a result, these measures have offered workers (mostly women workers) greater security, which has generally been warmly welcomed.
· At the opposite extreme, the measures taken in Spain (Valdés dal Ré 2004) tripled the number of temporary contracts during the period 1984 to 1993 through blatant deregulation: reforms were then undertaken under the social pact of 1997 and the European Employment Strategy of 2000 to limit the scale of temporary employment by introducing equality of treatment with full-time workers and encouraging voluntary work by permitting a return to full-time from part-time working. Guarantees relating to the organisation of part-time workers’ hours of work were removed in 2000, however, in order to strengthen the flexibility offered to employers in managing their businesses
.
· The Spanish example shows the strength of the conflicts of interest affecting the regulation of temporary contracts in a pluralist trade union system and the difficulties associated with achieving a balance between security and flexibility. 

The transfer of “good practices”, which is the motto of the European Employment Strategy, also has its drawbacks since every observer of the Danish and Dutch models stresses the great opportunities that the social partners had to find ways of reconciling and achieving a compromise between flexibility and security because of the strength of the social pacts, the way in which occupational relationships are managed, and the high level of trade union membership. This situation is far from obtaining in other labour markets. The transfer of Danish and Dutch “good practices” is therefore problematic (Moreau 2005).

This is illustrated by the French example of the measures taken in August 2005 (Dockes, 2005) for “job creation” contracts, which were supposedly inspired by the Danish model. “Job creation” contracts are available to small enterprises, which may within the two years of the contract terminate it at any time without reason at very short notice. 

In the event, those aspects of the Danish scheme were chosen which favoured the intended total flexibility for SMEs. The system does offer some minor guarantees, but no certainty of the provision of additional training, retraining or reskilling.

“Job creation” contracts were not only subject to no negotiation but were also never debated in Parliament, which delegated its powers to the various levels of government by statutory order.

The complete absence of discussion with any partners means that the employment contracts are deregulated (no reason given for dismissal, no system of protection and very short notice) and that there is a deliberate absence of collective protection: the use of these contracts is restricted to enterprises with fewer than 20 paid staff, in which there is generally no trade union representation. Employees, who may be thrown away like “Kleenex”, do not count as staff for the purpose of calculating the threshold for collective representation, which means that enterprises may take on more staff without risking exceeding the threshold
.

SMEs can thus be expanded, without limit as to number and with no trade union control, without any of the guarantees that apply to fixed-term or agency contracts which replace permanent posts
. It should be added that checks on non-standard contracts by the employment inspectorate in France are not sufficiently numerous to be truly effective, which allows unauthorised and illegal forms of flexibility to spread.

In a move towards a system of “flexicurity”, some guarantees of redundancy payment and of access to unemployment schemes are given to workers, but no real guarantee of transition through possible reskilling or retraining is provided in the labour market, nor is a transition system provided for them which offers income incentives. 

Good practices and the imprecise nature of the term thus make it possible to alter the rules of labour law by deregulating it in the name of flexibility and even, as in this case, “flexicurity”
. This affects the most vulnerable workers (unskilled young people and women), accentuating what has been called the “Mathieu effect” on recruitment
. In this case, employees taken on under a “job creation” contract are deprived of the most basic guarantees of respect for their work since they are not told the reason for their dismissal from the enterprise
. 

In conclusion, there is an obvious need to set out the purpose of a job in terms of the language of rights, since jobs will otherwise lose their quality and security. 

This need to reintroduce legal guidelines into the mechanisms of the European Employment Strategy and European policy will provide a minimum guarantee of indispensable social cohesion.
1-2 Consequences of the expression of the aims of flexibility and security in terms of rights 

A number of options are possible: 

-If the principles outlined by B. Gazier (2002-2005), P. Auer (2001-2004) and T. Whithagen (2002, 2004) are adopted, which fall within the doctrine of “reflexive law” (Rogowski and Whithagen, 1994), discussion between all those involved should allow a framework to be created that will provide a procedural guarantee of achieving a balance between flexibility and security.

Such discussion should be the primary requirement. 

It goes beyond the mere use of collective autonomy since it involves wide participation by all those bodies in the civil society which have a stake in the labour market. It is relevant to point out, however, that despite the diversity of systems of collective bargaining in Europe, they have in common that they recognise the normative function of negotiation
, which may provide a shared basis for the creation of transitional labour markets.

-An attempt to find common ways of protecting “inderogeable” security in terms of basic protection for workers may also be at heart of flexicurity: respect for the individual expressed in the form of providing information about the future of the job, clear arrangements for compensation payments for dismissal (where these are “converted” into social support schemes), and creation of “bridges and pathways” between permanent employment and temporary jobs (Zachert 2004).

-There may be complete compliance with the fundamental rights of the European Social Charter, and in particular with the rights relating to education and training, in order to expand individual capacities (“capabilities” in the sense of A. Sen). In the European Union, compliance with the Charter should be at the heart of all the measures taken as part of the European Employment Strategy because of the positive obligations already imposed by Community legislation (De Schutter, 2004). Particular emphasis should be given to Article 30 of the Charter, which will guarantee a minimum level of security in the case of unfair dismissal. 

Given the shifting aims of economic policy, guarantees of fundamental rights can, if imposed effectively on the legislature and the judiciary, provide a bulwark against the spread of further forms of vulnerability (Moreau 2005).

In all cases, it is a requirement that the aims are written in legal language so that there can be no slippage of labour law towards law based on the management of business to meet economic requirements (Supiot 2005). The ideology of expanded flexibility leads to this, as well as to the norm of work being reduced to a mere object which serves economic performance (Muirwatt 2004).

All employment rights in the industrialised countries have been forged out of the need to create legal rules, through the combined effect of state intervention and/or the use of collective autonomy, as opposed to the contractual model of common law based on the equality of the contracting parties. The basis for employment rights relates to the need to protect the employee in the light of the power of the employer. Although the role of labour law has changed, and it is undeniable that social norms have a part to play in achieving an economic balance, flexibility must not be the pretext for a change of paradigm from labour law to the law of the economy or that of the market. 

This need for protection for workers, and especially for the most vulnerable workers, through social employment rules, leads on to reconsideration of the demands of social cohesion. 

2 Revising the notion of social cohesion: some suggestions for discussion based on labour law

The fragmentation and break-up of the labour force, and the dispersal and even disappearance of collective identities, and the many different assaults on social solidarity, are an attack on the notion of social cohesion.

However, social cohesion is more than an idea in Europe, being enshrined in the Council of Europe’s Social Charter of 1961 through the promulgation of fundamental social rights. Within the European Union it is an aim of the Treaty that is to be achieved in the long term through the introduction of various forms of collective solidarity. 

The most obvious symptom of the fragmentation of social cohesion in Europe is currently without doubt restructuring, which urgently requires transition and adjustment mechanisms to allow enterprises to pursue their activities in the European market, to preserve jobs, and to organise the transition of workers to new jobs.

Because enterprises are mobile (closing or relocating works), their economic activities are changing (through specialisation or renewed concentration on core functions), and post-Fordist production is being organised in different ways (networked enterprises, outsourcing), restructuring clearly means that new approaches will have to emerge (Mucchielli, 1998, Murray et al, 2004, Michalet, 2000). 

The introduction of transitional labour markets is currently one of the most structured responses in the field of social policy (Schmidt, Gazier, Withagen, Barbier, 2000, 2002, 2004). It is associated with economic analyses revealing the need to foster innovation as a source of competitiveness (Wim Kok Report) by not confusing the processes of deindustrialisation and relocation (Lorenzi, Fontagné 2004) and basing the quest for adjustments on the changes needed in the light of the redrawing of the map of economic activities on a world scale
.

But it also requires amended legislation to take account of the new circumstances of these developments and changes in the situation. Legal rules must adapt to the new powers that may be exercised by employers within the European market (Moreau 2005a, Sachs-Durand et al, 2004) and outside that market. 

These developments rest on a simple doctrinal idea: transition and adjustment, like the organised counter-forces working on behalf of workers must be established/re-established in accordance with the specifics of employers’ mobility and range of powers. 

If power is transnational, the mechanisms set up in response must also be transnational. 

This therefore means restoring a balance between the terms of the employment relationship, by making allowance for the mobility of enterprises and the international division of work (Pottier 2003):

· If enterprises are operating transnationally and globally, the legislative response must be on the same level: transnational and global.

· If employers can take action immediately or at least at very short notice, the responses put in place by the courts or the social partners must take effect within the same length of time. 

The relationship with time and place has been profoundly changed in the current economic context. These changes simply have to be transposed to the legal context.

 The expression of legal rules and/or economic aims in legal language, incorporating this need for a matching balance, may lead to a change in the effective purpose of social cohesion.

An attempt must therefore be made to incorporate this transnational dimension into legislation and to allow the responses given to workers to be made at the local and regional level in the context of this transnational and global dimension of economic activities. 

2-1 The quest for transnational responses 

This quest for transnational responses is proceeding slowly: it is lagging behind the development of national legislation in the field of labour law and the ways in which public policy and trade unions traditionally act at national level. 

However, these national actions have their limitations when faced with the volatility of economic and financial activities.

Restructuring is particularly symptomatic of the need to see the phenomenon in its transnational dimension since a decision to restructure is related to at least some degree to companies’ strategic ability to reposition themselves in accordance with the comparative advantages which it offers in the global market (Ires, Raveyre, 2005, Zimmerman, 2005): studies of restructuring in the automobile market, for example, clearly show how the restructuring of a subsidiary in the European and international market coincides with the need to minimise the social costs of extremely specialised production, assembly and market penetration, which lead companies to choose a variety of locations (Georgeu and Mathieu, 2005), and the same applies to innovative sectors, which have to combine creativity and innovation in developing their strategies. Analyses of the strategies adopted in the global market show the sophistication of their response to the specific requirements of activities (costs, creativity, innovation, market penetration), which will not tolerate a simplistic, national approach. 

This need for a transnational approach may also be seen as a response to the decline in the powers of the state in a globalised world and to the rise in the strength of new civil society players (see in particular the line of argument put forward by G. Teubner). 

From a number of theoretical standpoints it is necessary to accommodate the transnational dimension:

- primarily at the level of worker representation, where transnational representation is the only way of recreating a strategy to meet that of transnational employers: a move to a transnational dimension proves necessary in every case, whether this be the handling of information about a multinational group, the visibility of the working conditions within the group on which decisions about staff cuts and relocation are made, or measures to deal with restructuring; examples of restructuring such as Eurotunnel, Metaleurope, MT Microelectronics, and in the past Renault or Michelin, demonstrate that separate action at the national level creates breaches in social cohesion in the European market.

Certain ways of integrating the transnational dimension have been found: primarily, of course, the ability of European works councils to respond to this dimension.

The powers and ways of working of European works councils differ widely one from another since they reflect the agreements made with management. They can, however, obtain economic, financial and social information about groups operating across the Community, they have an extremely pertinent knowledge of conditions of work in the group, and they can co-ordinate the parties involved in the group at transnational level. There are highly successful examples of transnational action by European works councils, which have also given rise to new legal strategies (Bethoux, 2004): procedural coordination of restructuring (Alstom, Eurotunnel), and negotiation of agreements/conventions on transnational issues (Arcelor). European works councils have also proved to be key players at the international level in the negotiation of agreements by international trade unions (International Framework Agreements). To date, 42 agreements have been signed
.

European works councils are without doubt “facilitators”
 which permit national and international players to work together across borders (Daugareilh, 2005, Bourke, 2005). 

Recognition of the transnational dimension has led to greater diversity in methods of regulation because of the limitations of the traditional rules of hard law at national or sometimes regional level within the European Union. 

Since enterprises work across borders, the rules best suited to them must also work across borders (Moreau and Trudeau 2000).

The expansion of soft law rules may be seen in the following way: not only are they created voluntarily, leaving enterprises to decide whether to comply with them or not, whether to implement them in practice or not, but they can also have transnational force.

The unprecedented growth of codes of conduct in transnational enterprises shows that the law is changing, allowing workers’ fundamental rights to be truly respected (Sobzack, 2002, 2004), as is reflected in the ILO Declaration of 1998 in countries in which these rights are not respected or recognised (Trebilcock 2001, Servais 2004). 

To the extent that enterprises would like to present a social image of their activities through these codes of conduct, they have become essential ways of promulgating workers’ rights in some countries
.

Thanks to codes of conduct, it can be seen that local bodies have acquired new levers for taking action, where previously they had none (in China or Guatemala for example), or that such levers are now being created (countries recently joining the Union). In enterprises which make codes of conduct their spearhead because they need to avoid campaigns criticising poor working conditions among sub-contractors, active policies have been introduced to check that the codes are complied with (Gap, Nike, Ikea for example). 

In terms of their transnational effect, codes of conduct have brought about new synergies (Blackett, 2004): through negotiation of framework agreements for International Professional Secretariats (Daugareilh, 2005), in the context of European social dialogue
 and in that of “occupational associations” (particularly in American corporations), and through creation of international control and evaluation procedures and schemes to support sub-contractors. This positive code of conduct approach does have a negative side, however: codes imposed unilaterally by companies in disregard of fundamental rights, especially of collective bargaining (the “self-service” principle, to borrow the expression used by Alain Supiot), lack of effective checking, fabricated statements by management where codes are scarcely applied if at all, subjugation of sub-contractors as part of a new transnational economic dependency, etc (Moreau 2005 b).

The area of codes of conduct urgently needs a mimimum legal framework, which should be drawn up with the participation of a workers’ representative at transnational level at the very least (a transnational rule of procedure) and compliance with the 1998 Declaration in the codes.

At present, more than 140 countries are bound by the Declaration. But a link still needs to be made between this mechanism of international soft law that applies across states and the soft law created by enterprises themselves. The European Union currently refuses to create a basic legal framework for codes of conduct, preferring a “good practice” approach, which is greatly cherished by employers.

The soft law approach has its limitations since it does not provide for coherence between rules: there is no coherence in accepting that codes of conduct may be drawn up by enterprises located in Europe, within a European culture, when they are not obliged to comply with the 1998 Declaration. 

This lack of coherence between respect for fundamental rights, over which there is no longer any dispute at international level, and soft law mechanisms, directly threatens the goal of social cohesion. 

It might also be thought that restoring coherence between the different soft law mechanisms should be a task for the ILO. This is particularly so since this call for greater coherence between national, regional and international policies is a key message of the report produced in 2004 by the World Commission on the Social Dimension of Globalisation (ILO 2004).

It is therefore vital to expand the transnational dimension of legal mechanisms which combine procedures, rules and methods for achieving transition.

In the area of social cohesion, there is therefore a twofold challenge, which consists in linking the goal both to this transnational dimension of employment reports and to respect for fundamental rights.

This same idea recurs when it comes to accommodating the local and regional dimension, and the relationship between these, to the global dimension in order to respond to transition situations. 

2-2 Linking local responses to the global dimension 

The response to transition and restructuring must be made above all at local level, allowing workers to reposition themselves in the labour market, employers to preserve jobs without risking bankruptcy, and national public policies to be adjusted to questions of unemployment, employability, etc.

Here it is merely suggested that these local policies should systematically incorporate the global dimension of companies’ global market strategies, both procedurally and substantively.

- In the area of public policy, it would seem necessary consistently to take into account the analyses made of the value chain, company specialisation and international division. 

Lower social security rates for labour-intensive enterprises are also suggested as a general solution to relocation, since it is obvious that where a company’s strategy centres on reducing costs, wages will never be competitive in France or many other countries in the European Union
 by comparison with Chinese, Indian or even Moroccan wages. Examination of sectors such as toys or textiles shows this very clearly. The same applies to certain services which can easily be relocated in some enterprises (eg call centres, and the back offices of transport companies). Such measures only affect a limited range of situations resulting from company decisions to relocate purely manual activities.

It is therefore important in a given country to make a distinction between the jobs which directly compete at the global level with those of other countries and those which do not (particularly because they involve technology, innovative research or high-level skills) in order to draw up different policies.

This link with global strategies must also be made in order to support the growth of innovation and competitive strengths in line with European policy: at the social level, it can be said that the demands of social cohesion should lead to a focus on the comparative regional advantages of innovation and creativity: well-developed, stable social dialogue, expanded regional dialogue with institutional players, an active skills training policy, retraining and a high level of education. Here too, a link must be made with the strategy of the company, which can choose between the comparative advantages offered by the European market. Social policy is then crucial (in conjunction with various economic policies). 

Many examples could be given: it is inconceivable, for example, that a significant growth in casual manual work will produce a comparative social advantage if the main requirement is to have a stable, highly skilled work force. The expansion of this casual labour force is then merely a way of minimising local costs for enterprises which do not have global market strategies, without increasing their competitiveness, except at the margins (Lorenzi Fontagné 2004).

The need to take into account the global dimension is therefore the reason why transitions need to be orchestrated at the European level, within a regulated transnational framework. All the indicators have suggested that the enlargement of the Union will lead to a growth in economic activities in the new countries of the Union. This mobility of economic activities, moreover, provides an opportunity for development and growth for accession countries. In the long term it is a guarantee of social cohesion across Europe.

The transition mechanisms were not designed to allow the countries of the Union from which activities are being relocated to react to this upheaval. The Commission proposed in its Communication on restructuring of 31 March 2005 that an “anti-shock” fund should be created, and this idea was taken up again by Mr Barroso during the Hewlett Packard case
.

The “anti-shock” fund would make it possible to fund schemes for amortising company restructuring at local and regional level.

This transition measure would appear important at an institutional level in order to support restructuring in the European market in order to link the local dimension to the global dimension on the European Union scale.

This link between the local and the global dimension has many other applications, which are all important in order to ensure social cohesion in Europe. 

Hence, in relation to worker representation at the national level, it is the reason why informing and consulting workers should not be seen as a national activity where the operation envisaged has a wider impact or is to take place within an international corporation
; it is the reason why the procedure for consulting European works councils should be seen as taking precedence over national consultations in order to take account of the transnational impact of restructuring
, and assumes that procedures should be available for very rapidly intervening in decision-making
 and should incorporate the transnational dimension, as could have been done when the Vilvoorde works closed. This means that job reallocation (regrading) and mobility can also be planned at the transnational level
.

In relation to fundamental rights, it assumes that annual plans for national employment policy respect fundamental rights and that a link will therefore be systematically established for the future between EES, OCM and the EU Charter. 

It also assumes that the mechanisms set up to monitor fundamental rights are implemented so that they become more effective at local level for those involved. The procedure for the collective adoption of the European Social Charter is a tool perfectly suited both to the transnational level and to the application of fundamental rights (Moreau 2005c). Procedural reforms since 1996 reveal stronger complaints and greater adoption of the Charter by trade unions (Akandji-Kombé, 2000, 2001, 2005, Brillat 2005, Gori 2005). However, it is vital that violations of rights should receive wide coverage in the media as soon as they are identified, and that the decisions taken should be disseminated. Currently, although change is under way in some countries in particular
, the Charter is still little known among trade unions and barely acknowledged when reforms are planned, even though it requires that fundamental rights are respected in the member countries of the Council of Europe that have ratified it and are therefore a bulwark against deregulation and the spread of vulnerability.

Furthermore, reforms have allowed more bodies to make complaints. Those involved in civil society, such as many NGOs and associations protecting human rights, have a well-developed ability at the transnational level to identify violations of fundamental rights. These new players must, however, be recognised if they are to be representative in the different countries. Only eight countries have expanded the list of agencies, which still remains inadequate. Lastly, it would be useful for bodies to work together at the transnational level so that any violations of the Charter can be reported by a transnational coalition of agencies in the very efficient way introduced in North America
. Co-ordinated transnational action allows greater synergy in reporting and dissemination. It would therefore be particularly beneficial if the Charter could be given renewed importance since it gives wide opportunities for social agencies to create methods of transition which respect fundamental social rights (Moreau 2005 a).

In conclusion, it would appear that the goal of social cohesion in Europe requires further developments at the legal, procedural and substantive level which will allow for transnational employment reporting and the organisation of transnational rights. 

Obviously, there are many obstacles, both conflicts of interests and possible changes among institutional, social and political actors.

Diversification of methods of regulation also requires great vigilance over compliance with fundamental workers’ rights.

But by combining responses built on workers’ rights, limiting the use of imprecise terminology and expanding new techniques of transnational regulation which provide for more effective respect for fundamental rights throughout Europe, social cohesion may be enhanced in order to meet the challenges of societies in transition.
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� For the changes in France, see especially,  JE Ray, Droit du travail, Droit vivant, 14th ed., 2005, Ed. Liaisons, and A. Jeammaud, J.Pelissier A. Supiot, Droit du travail, 2004, 22nd ed., Paris


� We are thinking particularly of the famous “Delaware effect” in company law; on this point see S. Deakin XXX


� “


�Figures published by Eurostat,  Employment in Europe in 2004,  European Commission and European Social Fund, 2004, Brussels


� In 1999 Alain Supiot had already exactly described this shift due to the changes in enterprises and their activities. The fixing of the contours of labour law has since then given rise to many analyses and proposals, in particular by P. Davies and M. Freedland, Boisonnat, and to a large literature reviewed in the papers by Engelbom (2003, EUI) and Coiquaud (Montreal Canada, 2004).


� This is also why the Commission wished, following the report on changes to labour law in the European Union, to place the emphasis in its 2006-2010 agenda on the issue of economically dependent work. 


� Annet Jager, Claire Wallace and Barbara Haas (IAS 2004) carried out a comparative study of the law in 8 countries (Netherlands, Sweden, UK, Czech Republic, Hungary, Slovenia, Bulgaria, Romania) and showed that there were four types of flexibility and regulation: either flexibility through complete deregulation (UK), flexibility organised in/for a highly regulated market (Netherlands, Sweden), a strong quest for flexibility but in a market controlled by a decentralising state (Hungary, Czech Republic), and a state-controlled labour market with strong regulation but de facto unregulated deregulation (Romania, Bulgaria).


�   Wilthagen and Rogowski, 2002 


� The unemployed, the retired, voluntary associations and NGOs


� Even though the 2003 inter-occupation agreement on collective negotiation made reference to the principle of the need to reconcile flexibility and security.


�  A staff representative may nonetheless be appointed as a trade union representative where there are between 10 and 50 staff. But it does not become possible to set up a works council if the enterprise goes beyond 50. This provision avoids training costs. Such a situation will probably be rare. The Government is assuming that growing SMEs will need to offer permanent contracts to most of their staff.


� It is enough to appoint a succession of staff every two years minus one day, or to wait three months before taking back the same staff in a by now familiar game of musical chairs.


� This reference to the Danish model should be presented by Mr Borloo at the conference as a major plank in Government policy.


� Gazier, 2005. The “Matthieu effect” is well known in the context of social security (Dupeyroux, Dalloz, Sécurité sociale, editions from 1970 to 1990) but also affects the most severely disadvantaged in the search for employment: they are treated even less well than the more fortunate, as in the Gospel story, in finding the path to heaven. Here, however, we are dealing with earthly transition.


� If it is inconceivable that a child should be punished by being excluded without being given a reason, why should employees not be entitled to this fundamental mark of respect for the individual?


� Sciarra, in preparation, XXX


� All these ideas have ben put forward either in the articles cited in the Bibliography by Moreau (2005), Moreau and Trudeau (2000), or in a publication in preparation (2006) on social norms, labour law and globalisation.


� Patricularly inovative and relevant agreements have been signed in 2005, especially with EDF, Lafarge, and with Renault at the end of 2004.


� The expression is used by Ronald Bourke. European works councils are not always involved in negotiations, however, since they have no legitimacy at the global level.


� Especially in free trade zones (A. Blackett, 2004). According to the ILO, there are currently 17 million in 40 countries working in free trade zones. Almost half of them are in China. 


� In the last five years a number of sectors have negotiated European agreements, particularly in the leather and sugar sectors – report on industrial relations in Europe, chapter 3, available at the website � HYPERLINK "http://www.europa/" ��www.europa/�comm/employment/dialogue social 


� At least among the 15 “old” countries of the Union.


� La tribune, 10 October 2005


� In France, for example, a works council may obtain information about a transiational group where it dismisses workers on economic grounds. The European Directive on dismissals on economic grounds does not allow for the transnational extension of this information.


� This procedural issue is widely discussed in France because of the difficulty of linking national institutions representing workers with European agencies, as at the colloquium of 1 December 2005 on restructuring organised by Droit Social.


� 


� The French Supreme Court has since 1995 (Videocolor judgment, Moreau and Trudeau, 2000) held that international corporations are obliged to offer regrading. Jobs must therefore be offered in other companies in the group to employees whose skills allow. This internationl obligation to offer alternative employment does not apply to manual jobs because of differences in pay, nor to highly skilled or managerial staff (JE  Ray, 2005). 


� Such as France, where there is widespread argument over daily rates of pay for executive staff in the context of time management. Liaisons sociales Europe, September 2005


� The complaints procedure as part of the social agreement concluded as an adjunct to NAFTA has allowed trade unions in the three countries to complain jointly of violations of listed fundamental rights that are common to the three countries. This has enabled the powerful American unions to back complaints of violations of fundamental rights, and in particular trade union law in Mexico. Independent trade unions have in this way been able to emerge in Mexico. These complaint procedures have had a limited but genuine impact since hearings have been public and have received wide media coverage in the United States. Since no multinational wants publicity about violation of fundamental rights, this media coverage has been the means of effectively fighting for respect for fundamental rights. President Bush has now banned public hearings, since when no complaint has been lodged. The fragility of the institutional system is obvious since it is entrusted to government rather than to the courts.





PAGE  
1

