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‘Stopping sexual violence against children’

(Contribution Ankie Vandekerckhove) 

In the context of violence, in all its forms, it is of the outmost importance not only to guarantee all children's rights in practice but also to implement child friendly measures and working methods as well. 

The Council of Europe has put children's rights high on the agenda, a.o. in its programme ‘A Europe for and with children’ and with the campaign against sexual violence against children.

In this vast area of protecting children's rights, the project on child friendly justice was set up in 2009. On November 17th the committee of ministers approved the final draft of these guidelines, which are to serve as a tool for practitioners to work in a more child friendly way, for all children and young people in justice settings, including victims of (sexual) violence.

The guidelines were based on major binding instruments such as the Convention of the Rights of the Child and the ECHR as well as case law of the ECtHR.

They do not in itself add any new principle of material law.

As a former children's rights commissioner I have seen all too many cases of violence against children and young people, including sexual violence. A common frustration in most of those cases, both for the victims and the commissioners’ office, was the sense of powerlessness, of not being taken seriously, of becoming a victim all over again. Neither inside nor outside court, the mechanisms for protecting the status of the child victim have proven to be strong enough in all cases. In the area of sexual violence we also need to recognise that the violence does not only come from, mostly adult, individuals but also from more systemic phenomena (see inappropriate underwear for young girls, beauty pageants for very young children…not all that innocent as it may seem)

But… aren’t all our countries party to the Convention of the Rights of the Child? To the European convention on Human Rights? To the revised Social Charter? To other instruments protecting the integrity of children and young people? It is frustrating to see that all these instruments still don’t seem to be enough…. 

Referring to the Convention of the Rights of the Child and its well know 3 P’s, the comprehensiveness and the interdependence of all the rights of the child can be illustrated perfectly in the violence problem. Children have a right to be protected against (sexual) violence, by law on paper and in real life through prevention programmes, criminalisation of violence against children and young people and other actions. They have a right to access to services where they can be helped when they become victims, be it in our outside the judicial system. AND they should count upon professionals to be taken seriously.

The guidelines on child friendly justice were drafted for all children and young people in justice settings, be it as an involved party, a victim, a perpetrator. I will go into some of them, which are of particular importance for victims of (sexual) violence, but all guidelines should equally be implemented in all cases where children are involved. All these guidelines for action are of extremely high importance for the weakest children and young people, and especially so for victims of sexual violence, since they are often even more weakened by these awful forms of abuse.

The fundamental principles here are:

· participation

· best interest of the child

· dignity

· protection against discrimination

· rule of law. 

Let me quote some elements of the guidelines, which are also published on the Council of Europe website, and should be disseminated as widely as possible among all kinds of professionals working for and with children: police, prosecutors, judges, lawyers, social workers, psychologists etc. 

“Child‑friendly justice” refers to justice systems which guarantee the respect and the effective implementation of all children's rights at the highest attainable level, bearing in mind the principles listed below and giving due consideration to the child’s level of maturity and understanding and the circumstances of the case. 

It is, in particular, justice that is accessible, age appropriate, speedy, diligent, adapted to and focused on the needs and rights of the child, respecting the rights of the child including the rights to due process, to participate in and to understand the proceedings, to respect for private and family life and to integrity and dignity.

The right of all children to be informed about their rights, to be given appropriate ways to access justice and to be consulted and heard in proceedings involving or affecting them should be respected. This includes giving due weight to the children’s views bearing in mind their maturity and any communication difficulties they may have in order to make this participation meaningful.

Children should be treated with care, sensitivity, fairness and respect throughout any procedure or case, with special attention for their personal situation, well‑being and specific needs, and with full respect for their physical and psychological integrity. This treatment is especially important for victims. 

In all judicial and non-judicial proceedings or other interventions, children should be protected from harm, including intimidation, reprisals and secondary victimisation. This last point is often not very well understood and criminal investigations can and often are very traumatising for victims of sexual abuse (see good practices in the memorandum of the child friendly justice guidelines)
Special precautionary measures should apply to children when the alleged perpetrator is a parent, a member of the family or a primary caregiver.

All professionals working with and for children should receive necessary interdisciplinary training on the rights and needs of children of different age groups, as well as on proceedings that are adapted to them. 

Professionals having direct contact with children should also be trained in communicating with them at all ages and stages of development, as well as with children in situations of particular vulnerability.(e.g. sexual violence)
As bearers of rights, children should have recourse to remedies to effectively exercise their rights or act upon violations of their rights. The domestic law should facilitate where appropriate the possibility of access to court for children who have sufficient understanding of their rights as well as of the use of remedies to protect these rights, based on adequately given legal advice. Especially when violence occurs within the family, it is of no use to have to rely on parents as legal representatives, as they will not act on their child’s behalf.

Children should have the right to their own legal counsel and representation, in their own name, in proceedings where there is, or could be, a conflict of interest between the child and the parents or other involved parties.

Children should have access to free legal aid, under the same or more lenient conditions as adults.

Lawyers representing children should be trained in and knowledgeable on children's rights and related issues, receive ongoing and in‑depth training and be capable of communicating with children at their level of understanding. (e.g. issues of loyalty)

Children should be considered as fully‑fledged clients with their own rights and lawyers representing children should bring forward the opinion of the child. 
Adequate representation and the right to be represented independently from the parents should be guaranteed, especially in proceedings where the parents, members of the family or caregivers are the alleged offenders.

Judges should respect the right of children to be heard in all matters that affect them or at least to be heard when they are deemed to have a sufficient understanding of the matters in question. The right to be heard is a right of the child, not a duty on the child.
In all proceedings involving children, the urgency principle should be applied to provide a speedy response and protect the best interests of the child, while respecting the rule of law.

In all proceedings, children should be treated with respect for their age, their special needs, their maturity and level of understanding, and bearing in mind any communication difficulties they may have. Cases involving children should be dealt with in non‑intimidating and child‑sensitive settings.(eg wigs and gowns)

Language appropriate to children’s age and level of understanding should be used. 

Interview methods, such as video or audio‑recording or pre‑trial hearings in camera, should be used and considered as admissible evidence.

Audiovisual statements from children who are victims or witnesses should be encouraged, while respecting the right of other parties to contest the content of such statements. 

Interviews of and the gathering of statements from children should, as far as possible, be carried out by trained professionals. 

When more than one interview is necessary, they should preferably be carried out by the same person, in order to ensure coherence of approach in the best interests of the child.

Court sessions involving children should be adapted to the child’s pace and attention span: regular breaks should be planned and hearings should not last too long. To facilitate the participation of children to their full cognitive capacity and to support their emotional stability, disruption and distractions during court sessions should be kept to a minimum.

As far as possible, specialist courts (or court chambers), procedures and institutions should be established for children in conflict with the law. This could include the establishment of specialised units within the police, the judiciary, the court system and the prosecutor’s office.
Direct contact, confrontation or interaction between a child victim or witness with alleged perpetrators should, as far as possible, be avoided unless at the request of the child victim. 

The existence of less strict rules on giving evidence such as absence of the requirement for oath or other similar declarations, or other child‑friendly procedural measures, should not in itself diminish the value given to a child’s testimony or evidence.

Particular health care and appropriate social and therapeutic intervention programmes or measures for victims of neglect, violence, abuse or other crimes should be provided, ideally free of charge, and children and their caregivers should be promptly and adequately informed of the availability of such services.

The child’s lawyer, guardian or legal representative should have a mandate to take all necessary steps to claim for damages during or after criminal proceedings in which the child was a victim. Where appropriate, the costs could be covered by the state and recovered from the perpetrator.

(Next to these rather specific guidelines, more general policy measures are supported, such as e.g.:

- promote research into all aspects of child-friendly justice, including child-sensitive interviewing techniques and dissemination of information and training on such techniques;

- facilitate children’s access to courts and complaint mechanisms and further recognise and facilitate the role of NGOs and other independent bodies or institutions such as children’s ombudsmen in supporting children’s effective access to courts and independent complaint mechanisms, both on a national and international level;

- consider the establishment of a system of specialised judges and lawyers for children and further develop courts in which both legal and social measures can be taken in favour of children and their families;

- make human rights, including children's rights, a mandatory component in the school curricula and for professionals working with children; 

- set up child-friendly, multi-agency and interdisciplinary centres for child victims and witnesses where children could be interviewed and medically examined for forensic purposes, comprehensively assessed and receive all relevant therapeutic services from appropriate professionals.)

Some case-law to round up (more in the memorandum, along with some good practices):

· T. & V. vs. UK as an example of non child friendly justice (intimidating, not adapted at their age…)

· W.S. vs. Poland: rather than having direct and invasive interviewing methods, courts should allow psychological support to the child and interviews on video 

· S.N. vs. Sweden: the court noted that trials on sexual abuse are too often traumatising children victims again

We have enjoyed working on these guidelines and we hope that all member states will tae the necessary steps to have them implemented. Most of them do not demand fundamental changes in legislation and for many of them a decent dose of good will and a genuine ambition to protect children's rights should be enough.
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