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Opinions of Ombudspersons on the suggestions of the Group of Wise Persons

Synopsis of the answers to the Questionnaire

(Revised Version of March 2007)
Introduction

During the Ombudsman Meeting in June 2006 in Vienna the Interim Report of the Group of Wise Persons and the subsequent comments of the Council of Europe Commissioner for Human Rights were presented.

The International Ombudsman Institute – European Region (I.O.I.-Europe) has agreed to make an opinion survey among the European Ombudsman Institutions. A questionnaire that has been elaborated in co-operation with the Commissioner for Human Rights and members of the Group of Wise Persons was sent to all in all 91 National Ombudsman Institutions of the member states of the Council of Europe and to Regional (Municipal) Ombudsman Institutions as far as they are members of the I.O.I.-Europe in August 2006. A reminder to those Institutions that have not responded until October 2006 was sent and the Institutions invited to convey their answers until December 7.

The I.O.I.-Europe received 36 answers (39,6 %) by March 2007, from the Ombudsman Institutions of the following member states of the Council of Europe:

National Ombudsman Institutions:

Albania, Andorra, Austria, Belgium, Croatia, Czech Republic, Denmark, Estonia, France, Finland, Greece, Greenland, Hungary, Ireland, Lithuania, Luxembourg, Malta, Netherlands, Norway, Romania, Slovakia, Spain, Sweden, United Kingdom. 
Regional (Municipal-, Special) Ombudsman Institutions:

City of Amsterdam, Catalonia, England (Local Ombudsman), Flemish Region, Northern Ireland, Pensions Ombudsman (Belgium), Scotland, Tyrol, Vojvodina, Vorarlberg, Walloon Region, City of Zurich. 
Meanwhile the Group of Wise Persons submitted its Report (CM(2006)203 15 November 2006) to the Committee of Ministers on November 15. According to the Press release – 749(2006) the Chair of the Wise Person’s Group will present this report to the Minister’s deputies on January 17th 2007, followed by a colloquy to launch a multilateral debate in March 2007 in San Marino.

Due to this time table, the synopsis is based on the answers to the Interim Report from June 2006, that slightly differs from the final report from November 2006.

Michael Mauerer

March 2007, Vienna

The Group of Wise Persons suggests (Report, para 43, p 12) that the Commissioner for Human Rights should play a more active role in the Convention’s control system. He should intensify the co-operation with national and regional ombudspersons in order to create an active network ( Report, para 47):

· Is the European convention of protection of human rights and fundamental freedoms introduced into your national law system with the same legal effects as a national law?
Almost all: Yes

Exception: The European Convention as such has not been transformed into the Belgium Constitution. The courts apply the human rights, as far as they are considered self executing.

· Is your Office entrusted to supervise the correct application by the authorities in your country and to react on allegations of infringements or abuse of the rules and principles of human rights and fundamental freedoms set out in the European Convention ?

Some institutions have an explicit mandate as according to the Finnish Constitution (Section 109, subsection 1), the Ombudsman “monitors the implementation of basic rights and liberties and human rights” (Latvia, Norway, Slovakia, Vojvodina), while the other institutions are entrusted “to terminate an abuse connected with the constitutional rights” (Hungary), of which the European Convention is part of, or regard “breaches of the rights set forth in the European Convention on Human Rights”, “as unlawfulness on the part of the authorities” (Albania, Denmark, France, Greenland, Lithuania) and any infringements of the Convention as violation of the national law as “severe case of maladministration” (Austria, Ireland, UK) and therefore “incorporate these rules and reflect these principles (Belgium, Malta, Romania,).

· Are there any obstacles for your Office to co-operate with the Commissioner for Human Rights on equal terms, as suggested?

In general the institutions do not see obstacles to a co-operation with the Commissioner, as far it is based on equal terms, notwithstanding pointing out some lack of the scope of powers over the judiciary (Albania, Austria, Belgium, Denmark, Greenland, Lithuania, Norway, Pensions Ombudsman, Romania). However, some offices raised questions to be further considered, as the “prevention of the sharing of specific casework information obtained during or for the purposes of an investigation” by national Ombudsman’s legislation (UK, England, Scotland, Northern Ireland), or refer to possible limitations of “granting access to secret documents” to the Commissioner for Human Rights (Austria, France, Finland; Ireland, UK). Furthermore the expected (new) workload demands budgetary provisions (Estonia) and further training of the staff (Netherlands). Finally a “legally binding procedure of co-operation” can make “some formal agreement” necessary (Greece).

· Can you imagine working in even closer co-operation with the Commissioner than suggested by the Group of Wise Persons (Report, para 48)?

A vast majority of the offices “welcomes an intensified co-operation” (Catalonia, France, Greece, Pensions Ombudsman) with the Commissioner “on principle” (Croatia) in an “informative manner” (Greenland), finds “any co-operation positive” (Andorra), agrees “basically” (Tyrol, Vorarlberg), or is even “fully open to it” (Spain), though with the reflection that “the system of ensuring Human Rights is subsidiary to initial protection of human rights by member states” (Estonia, Malta) and a closer co-operation is “within the competence of ombudsman” (Malta, Zurich). Some consider a closer co-operation as possible, if the “experiences are good” (Norway), or if this step beyond the suggestions is “needed” (Finland) or “necessary” (Latvia). It has been remarked that “it is not entirely clear what specific role the Committee envisages for the ombudsmen in this context” and that “if this role is not strongly linked to the complaint driven function of the ombudsman, it may not be effective” (Ireland).
As examples (expectations) are mentioned that “the Commissioner could mediate the initiatives of national ombudsmen towards the Council of Europe in case of emergency (Hungary), or “a sharing of experience, case analysis and information” (Vojvodina) and some ombudsman institutions would “welcome advice from the Commissioner on the Ombudsman’s approach to Human Rights” seen “the work of the respective bodies to complete each other” (UK, England, Northern Ireland, Scotland). The ombudsmen could act as “advisory body to the citizen and early warning system” (Netherlands), or ”inform the public about the right to appeal to the ECHR” and “if the Commissioner identifies and informs the office about a problem, likely to trigger a large number of applications, start own initiative investigations” (Sweden). 

A few offices do not consider it “useful to go beyond” (Luxembourg) or possible “due to the limitations of the ombudsman’s mandate” (Czech Republic, Belgium, Flemish Region, Pensions Ombudsman, Wallon Region).

· What is your opinion on this suggestion?

The positive reactions (Amsterdam, Andorra, Belgium, Czech Republic, France, Latvia, Sweden, UK, England, Northern Ireland, Scotland, Tyrol, Vojvodina, Vorarlberg) emphasize the advantages, “if it is correctly implemented” (Denmark). “Although details should be visible earlier” (Croatia), “it will extend the range and efficiency of both the national ombudsman’s and the Commissioner’s activity and enhance a common legal and political culture of rights in national administrations” (Greece). But an “appropriate informative function can be attended from an active ombudsman network only if the borderlines of human right (constitutional) and subjective right (civil and administrative jurisdiction) legal protection are clarified in general and of the member states as well” (Hungary) has “defined parameters” (Malta) and is based on a “wide consensus” (Spain). Nevertheless it “should not be a change of the overload of the ECHR to an overload of national ombudsmen” (France, Estonia).
· Do you think that the suggested co-operation represents an interference with the independence of your institution?

All: Not (necessarily), “as long as the co-operation is limited to sharing information and to heighten the knowledge in the public (Norway)”, the ombudsman “is free in filling in the way information is shared or in the way it deals with problems in a friendly way” (Lithuania, Netherlands, Sweden) and” all participants in the network stand in par relation” and “a considerable margin is allowed to the ombudsman” (Greece). Nevertheless obstacles could arise because of limitations on the mandate (Belgium) and some offices prefer a further analysis on this issue (e.g. Romania) before giving a definite answer.
Insofar as your institution does not have any competence regarding the protection of Human rights: 

· If your Office does not have an explicit “Human rights mandate”, do you still find it possible and useful to be a member in the network for example for informative and educative purposes?

Useful: Andorra, Croatia, Czech Republic, Denmark, France, Greenland, England, Estonia, Flemish Region, Ireland, Malta, Netherlands, Northern Ireland, Pensions Ombudsman, Scotland, Slovakia, Tyrol, UK, Vorarlberg, Wallon Region. 

· The Group of Wise Persons suggests that the Committee of Ministers should give a recommendation to expand the competence of Ombudsman institutions for those Offices where it is missing (Report, para 46). Do you think that this suggestion is useful?

Such a suggestion is seen as important and useful by the ombudsman institutions of Albania, Andorra, France, Belgium, Croatia, Malta, Pensions Ombudsman, Tyrol and Vorarlberg, if done discretional (Estonia). For the Danish, Greenland and the Dutch ombudsmen an additional mandate is not required (Denmark) or already inherent the competencies (Netherlands). The British institutions (UK, England, Northern Ireland, Scotland) consider it basically as a relevant matter for the (new) Commission for Equality and Human Rights and a new legislation not essential for the operation of already existing Ombudsman schemes. The ombudsman of the Czech Republic mentions that “there might be a different (and effective) mechanism on the national level”, while the Irish ombudsman suggests as “alternative approach first to establish the network and revisit the issue of a recommendation at a later date in the light of accumulated experience.”
· Does your country already have an institution which is competent to supervise the correct application of the European Human Rights Convention and for the suggested co-operation? If yes, which one?

The Danish (and Greenland) Ombudsman institution refers to the Danish Institute for Human Rights and Ireland to the Irish Human Rights Commission. Such an institute is to be set up at the moment in Netherlands. The new Commission for Equality and Human Rights may take on this role in the UK. Only as informative body the Governmental Council for Human Rights is established in the Czech Republic and a Centre for Equal Opportunities and against Racism is mentioned by the ombudsmen of Belgium and the Flemish Region. No similar institutions do exist in Albania, Austria, Andorra, Croatia, Estonia, France, Tyrol, Wallon Region and Vorarlberg. There the courts and the ombudsmen are regarded as competent institutions. 

In his comments on the interim report of the Group of Wise Persons, the Commissioner for Human Rights clearly defines areas of possible co-operation with the ombudspersons (Comments, para 4, p 2):

· Are you entitled to forward information to the Court through the Commissioner, as suggested, or would this require an expansion of your mandate?

An extension of the mandate is seen necessary in Albania, Andorra, Belgium, Czech Republic, France, Hungary, Pensions Ombudsman, Romania, Malta, Vojvodina, Zurich and advantageous in Croatia. 

Sweden “would probably in many cases hesitate to express an opinion”, but would provide the Commissioner “with information from its own case law regarding related issues

Stipulated as a formal duty an expanded mandate would be required in Norway and a formal agreement in Greece, if legally binding material is to be forwarded.

“Limitations implied by the pledge of secrecy”, “the legal prohibition on the disclosure of information” or relevant “data protection” could restrict some offices to provide the Court through the Commissioner with full information (Austria, Finland, Netherlands, Norway, Spain).

Fully entitled are the institutions in Amsterdam, Catalonia, Denmark (except cases or matters treated by courts), Flemish Region, Greenland, Latvia, Luxembourg Tyrol and Vorarlberg.

· Are you entitled to provide significant assistance in reaching “friendly settlements”, as suggested, or would this require an expansion of your mandate?

Providing significant assistance in reaching “friendly settlements” definitely depends necessarily on an expansion of the mandate in Albania, Andorra, Czech Republic, Denmark, France, Greenland, Flemish Region, Lithuania, Luxembourg, Malta, Norway, Sweden, UK, Vojvodina, and probably in Croatia and Finland.

In Amsterdam, Belgium, Catalonia, Hungary, Latvia, Netherlands, Tyrol, Vorarlberg, Wallon Region and Zurich an assistance does not require an extension of the mandate or is possible “but only before litigation in national courts” (Estonia) or if it is not legally binding (Greece).

In that context the UK, England, Northern Ireland and Scotland refer to “Lord Woolf’s proposal for a friendly settlement unit in the Registry set out in his report “Review of the Working Methods of the ECHR”, under which proposal one of the functions of that unit would be to maintain a list of accredited mediators in member states, who specialize in human rights issues.”

· Are you entitled to control, as suggested, whether the Court’s judgments has been effectively implemented, or would this require an expansion of your mandate?

An expansion of the mandate is required in Andorra, Czech Republic, Flemish Region, Latvia, Malta, Romania, Tyrol, UK, and Vojvodina.

Entitled to control the effectively implementation of Court’s judgements are Albania, Amsterdam, Belgium, Catalonia, Croatia, Denmark, France, Greece, Estonia, Lithuania, Luxembourg, Netherlands, Spain, Sweden, Vorarlberg, Wallon Region and Zurich, though it has been remarked by Norway that most cases regarding the courts do not fall within the scope of activities of the ombudsman and it is primarily the task of the Foreign Ministry and the Ministry of Justice (Finland).
Ireland considers it to “be helpful if the Commissioner were to notify the Ombudsman of those public authorities which fail to implement court judgments.”
· If you already work in one of these domains, please give examples:

Estonia: Case of Alver v. Estonia, when the Chancellor of Justice sent a memorandum to the Constitutional Committee of the Parliament concerning the problems in detention conditions in jails ascertained in the Court’s decision. Analysis of the Problem of implementation of ECHR judgements in the annual overview 2003-2004. 

France: Recommendation to fulfill a court’s decision on a compensation for an expropriation. 
Greece: Evocations of Court’s decisions in various recommendations.

Hungary: Acive mediation in the debate of the Medical Association and the Minister of Health in the application of the overwork directive to doctor’s attendances encountered to budget obstacles, as well as a mediation concerning the obligatory free medical service of the veterinarian.

Netherlands: report on the non carrying out properly several decisions of courts by the state, demanding an improvement of the situation.

Spain: recommendation to the Spanish Government the implementation of legislative measures ruling an specific proceeding for the judicial execution of European Court’s judgements.

Can you imagine your co-operation with the Commissioner for Human Rights to go beyond what was suggested by the Group of Wise Persons and the Commissioner for Human Rights? If yes, please give details.

Greece: “coordinating efforts to find and jointly propose solutions on issues.”

Catalonia: “emergency mechanism that would enable the ombudspersons in co-operation with the Commissioner to intervene immediately in situations where human rights are violated.”
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